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DATE: September 24, 2009

TO: Mayor and Members of Council
Meeting Date: September 30, 2009

FROM: Mary Ellen Bench, BA, LLB, CS
City Solicitor

SUBJECT: Response to Issues Raised by Council - Proposed or Pending
Acquisition or Disposition by the Municipality or a Local Board -
Agreement of Purchase and Sale - Lands within the City Centre

RECOMMENDATION: That the report dated September 24, 2009, entitled “Response to Issues
Raised by Council - Proposed or Pending Acquisition or Disposition
by the Municipality or a Local Board - Agreement of Purchase and
Sale - Lands within the City Centre” by the City Solicitor be received
for information.

BACKGROUND: On September 16, 2009 the City Manager’s report dated September

11, 2009 with respect to this matter was considered. At that time
Council also considered the City Solicitor’s report dated September 8,
2009, which dealt specifically with the issue of the litigation between
Oxford/OMERS and World Class Developments (WCD). Council
deferred consideration of this matter to its meeting of September 30,
2009 and requested that staff seek a two-week extension of the closing
date. Council deferred consideration of this matter so that staff could
report back on the following matters:

(i) There is a perception of conflict of interest with respect
to the negotiations with the owners, Oxford properties
given information contained in the affidavits filed in
Court relating to World Class Developments Limited’s
(WCD) claim for this property — the City Solicitor was
requested to obtain an external legal opinion on
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whether a conflict of interest exists for the Mayor and
Council or for staff;

(ii)  The City Solicitor was also requested to obtain an
outside legal opinion to address whether staff
negotiated the appropriate agreements to protect the
City of Mississauga, including Council and staff, from
any future claims by WCD, Sheridan College, or by a
third party who might also have an interest in acquiring
the property (known or unknown) as it relates to the
Agreement of Purchase and Sale to acquire the above

property;

(iii)  That staff provide Council with the independent written
property appraisals obtained to date. Staff were also
requested to obtain a new appraisal which would take
into account the WCD site plan for a hotel, the planned
Sheridan College use and the impact on property value
given the recession.

(iv)  That staff provide Council with information concerning
the quotes from independent consultants to clean up
and remove the contaminated soil from the site, and the
appropriate standard of clean-up as determined by the
consultant, whether or not consistent with MOE
guidelines.

Additionally, staff were asked to provide all members of Council with
the Purchase and Sale Agreement and court documents pertaining to
the litigation between World Class Developments and Oxford
PropertiessOMERS. This includes both the affidavits filed and the
Mutual Release executed by the parties. As well, the City Solicitor
was requested to make a further request of Council for Oxford
PropertiessfOMERS respecting the settlement costs being paid to
World Class Developments and a summary of the costs incurred to
that date respecting the aforementioned purchase and sale.

The City Clerk provided Members of Council with copies of the
requested documentation in the City’s possession on September 18,
2009, except for the two appraisal reports which were attached to the
City Solicitor’s e-mailed memorandum of September 17, 2009.
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COMMENTS:

Conflict of Interest

When this matter was presented at the meeting of Council, Council
noted that there is a perception of a conflict of interest with respect to
the negotiations of OMERS given information contained in the
affidavits filed in court relating to World Class Developments (WCD)
claim for this property. The affidavits filed in court recognized that a
conditional Agreement of Purchase and Sale dated January 31, 2007
was entered into between OMERS and WCD. As detailed in the City
Solicitor’s report dated September 8, 2009, evidence filed in support
of a counter-application filed by WCD included affidavits of two
individuals identified as its principals, namely Peter McCallion and
Tony DeCicco, as well as an affidavit from a hotelier. These
affidavits reference meetings with City staff and Mayor McCallion to
discuss the hotel but do not suggest impropriety on the part of the
City, its staff or elected officials.

The law firm of McLean & Kerr was retained to respond to Council’s
request for an external legal opinion respecting whether a conflict of
interest exists. Appendix 1 hereto is the legal opinion dated
September 24, 2009 as prepared by Sharon Addison, a litigation
specialist at the law firm McLean & Kerr.

The Agreement of Purchase and Sale between OMERS and the
City of Mississauga

At its meeting of September 16, 2009 Council expressed concern
respecting the beryllium contamination. Questions were also raised
given the purchase price and unfortunately, staff were unable to
provide satisfactory answers to these questions at that time. Questions
concerned the appraisals done for this property, copies of which were
not provided to Council for the meeting, and the conditions restricting
development on the site into the future.

Beryllium Contamination

In order to assess the risk to the City, as soon as the beryllium issue
surfaced, staff retained a specialist in environmental law as well as the
services of Golder Associates to perform the necessary environmental
studies. Golder Associates has prepared a short report dated
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September 24, 2009, appended as Appendix 2, respecting the
contamination.

Council did not approve the remediation option whereby the
contaminated soil would be moved to Oxford's abutting 3rd parcel,
and insisted that the soil be disposed of at a proper disposal site.
Accordingly, the City must insist on the 2nd remediation option with
Oxford which involves the following: the Vendor will complete within
10 days following Closing, the removal of the beryllium impacted soil
from that part of the Lands delineated on a site plan to be prepared by
the Purchaser's consultant and under the direction and supervision of
Purchaser's consultant. The Vendor will be responsible for the cost of
the removal and disposal of up to 5,000 cubic metres (5,000 m3) of
such impacted soil and the Purchaser will be responsible for the cost
of removal and disposal of all soil in excess of 5,000 cubic metres
(5,000 m3). It is not anticipated that the contaminated soil will exceed
this volume. The removal of the impacted soil will be confirmed by
lab testing by Purchaser's consultant and will continue until such lab
testing confirms complete removal of the impacted soil. The Vendor
will be responsible for the cost of the Purchaser's consultant except to
the extent the Purchaser's consultant is supervising the removal of
impacted soil in excess of 5,000 cubic metres (5,000 m3) which
supervision costs will be paid by the Purchaser.

Restrictions on Title

A restrictive covenant agreement was negotiated as part of this
transaction, recognizing the intended use of the property by the City
for the development of a downtown Mississauga campus of Sheridan
College in accordance with a Memorandum of Understanding entered
into by the City on June 10, 2009 and to address the concerns of
OMERS/Oxford respecting retail development on the site that could
compete with Square One. The provisions of the restrictive covenant
agreement apply for 25 years. The 4th Restrictive Covenant in the
Restrictive Covenant Agreement includes a Right in favour of Oxford
to Make a First Offer to purchase if any portion of the lands are
declared surplus. It states "In the event the Development Property or
any portion thereof is declared surplus in the future by the Covenantor
(acting in its capacity as a municipality), then within sixty (60) days of
such surplus declaration the Covenantee shall have the right to submit
a signed unconditional offer on such lands, declared surplus in priority
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to any other prospective purchaser, provided all of the Covenantor’s
conditions relating to the sale of the lands are fully met and the
purchase price for the lands reflects fair market value for highest and
best use, as established by the Covenantor.”

Oxford does not have a hard right to buy the property, rather, only 60
days to negotiate an agreement of purchase and sale that is considered
suitable for the City. The value of the land is to be determined on the
basis of highest and best use, as established by the City. This will
ensure the City obtains the highest possible value for the property,
regardless of the restrictive covenants or what the zoning might be for
the lands.

Appraisal

Council at its meeting of September 16, 2009 directed that a new
independent written property appraisal be obtained that would take
into account the WCD site plan for a hotel, the planned Sheridan
College use, and the impact on property value of the current recession.
Staff have retained GSI Real Estate & Planning Advisors Inc. and
Kenneth F. Stroud and Mark G. Penney to prepare a new appraisal
report based on the factors requested. At the time of writing, the
appraisal report is not yet available, however it is expected to be
available for distribution to Members of Council prior to the
September 30, 2009 meeting.

Legal Opinion Respecting the Agreement of Purchase and Sale

Council has requested that the City Solicitor obtain an independent
legal opinion to address whether staff negotiated the appropriate
provisions in the Agreement of Purchase and Sale to protect the City
of Mississauga, including Members of Council and staff, from any
future claims by WCD, Sheridan College, or by any other third party
who could have an interest in acquiring this property, whether known
or unknown to the City.

Todd Davidson of the law firm McLean & Kerr, a commercial real
estate specialist, was retained in this respect. Appendix 3 is Mr.
Davidson’s report dated September 24, 2009. Please note that both
legal opinions (Appendix 1 and Appendix 3) contain the identical
Schedule A — the Facts; and Schedule B — the Documents Reviewed.
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For this reason alone, given the size of the report, Schedules A and B
have been removed from Appendix 3. Complete copies will be
available at the meeting if Members of Council wish to review.

Costs

In respect of the negotiation of the Agreement of Purchase and Sale,
the costs of retaining outside environmental legal counsel were
$22,152.38 while the costs of retaining Golder Associates to peer
review the environmental testing done by Oxford on the subject
property and complete its own report, totalled $9.600.00. The two
land appraisal reports commissioned prior to the City entering into the
Agreement of Purchase and Sale were obtained at a cost of
$18,951.45. Consequently, the total cost of outside consultants
associated with the negotiation of the Agreement of Purchase and Sale
is $50,703.83.

Oxford/OMERS Settlement with WCD

Finally, regarding the settlement reached between Oxford/OMERS
and WCD, the Releases executed by the parties were discussed at the
September 16, 2009 Council meeting and copies were distributed to
Members of Council by the City Clerk on September 17, 2009. As
instructed by Council, the City Solicitor made a new request for the
terms of the settlement, and was advised as follows:

As you know, we and our co-owner have legal obligations
to WCD in connection with the settlement and the request
asks us to breach those obligations. Therefore, we
respectfully decline the request to provide a copy of the
terms of the settlement.

We can, however, confirm that the former transaction with
WDC and the settlement thereof is independent of (and not
related to) any transaction with any other party, including
the City of Mississauga. We can also confirm, as requested,
that the settlement is for cash and for no other
consideration.
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FINANCIAL IMPACT:

CONCLUSION:

ATTACHMENTS:

Current Status of the Agreement of Purchase and Sale

As directed by Council on September 16, 2009, Legal Services
requested a two-week extension of the transaction closing, to allow
staff to report back to Council on the concerns raised at that meeting.
As the City Solicitor advised, the agreement to purchase the property
was scheduled to close on September 17, 2009 and the Owners refused
to grant the extension. Discussions with OMERS” counsel continue
however, and at the time of writing the City Solicitor has been advised
that a decision on the extension will be communicated to the City by
Monday, September 28, 2009. OMERS is not the sole owner of the
property in question and approval must also be obtained from their
partner in Alberta.

N/A

This report responds to the concerns raised by Members of Council at
the meeting of September 16, 2009 regarding the proposed purchase
of a parcel of land comprised of 8.55 acres located in the City Centre,
from OMERS Realty Management Corporation and 156 Square One
Limited. The opinions of the various experts retained are attached.

Appendix 1: Legal Opinion by Sharon Addison, McLean & Kerr,
dated September 24, 2009.

Appendix 2:  Soil Quality Report prepared by Golder Associates,
dated September 24, 2009.

Appendix 3:  Legal Report by Todd Davidson, McLean & Kerr,
dated September 24, 2009 (except Schedules A and B
which are set out in Appendix 1.)

—e?® e,

Ly
Mary EllénBench, BA, LLB, CS
City Solicitor

Prepared By: Mary Ellen Bench, City Solicitor
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McLEAN & KERR LLP

Barristers & Solicitors

SUITE 2800 TELEPHONE: 416 364 5371

130 ADELAIDE STREET WEST Fax: 416 366 8571
TORONTO, CANADA M5H 3PS5 EmaiL: mall@mcieankerr.com

WEBSITE: www.mcleankerr.com
September 24, 2009 File No. 09-6167

The Corporation of the City of Mississauga
300 City Centre Drive '
Mississauga, Ontario

L5B 3C1

Attention:  Mary Ellen Bench, City Solicitor
Dear Mary Ellen:

Re: Municipal Conflict of Interest Opinion - Prospective Purchase of Lands located at
4255 Living Arts Drive (et al), Mississanga, Ontario, for the development of the
Sheridan Mississauga Campus

We act as litigation counsel for the City.

As you know, McLean & Kerr LLP is a Toronto law firm established in 1921 and has the highest
"AV" peer review rating in Martindale-Hubbell (being a "Legal Ability Rating" of "Very High to
Pre-eminent" and a "General Ethical Standards Rating" of "Very High"). We provide specialized
and sophisticated legal counsel to a diverse clientele that includes independent entrepreneurs,
governmental, quasi-governmental and public sector institutions, pension funds, national
landlords and national tenants, lenders, insurance companies, title insurance companies and
major national and international corporations. We are widely recognized as having one of the
pre-eminent real estate and commercial leasing groups in Canada with a strong commercial
litigation practice. Our real estate practice group has structured and completed purchases, sales,
financings, leasing and the development of many large scale commercial businesses and
properties in Canada and abroad, including shopping centres, hotels, office complexes, "big box"
retail centres and airport terminals.

You have advised that the City entered into an agreement of purchase and sale dated as of July
20, 2009 (the "City Purchase Agreement") with OMERS Realty Management Corporation and
156 Square One Limited, as vendor, and the City, as purchaser, for the purchase by the City (the
"Purchase Transaction") of certain lands which we have called the "Property" (as defined in
Schedule "A"). Subsequent to the acquisition of the Property by the City, the Property was to be
leased by the City to Sheridan Institute of Technology & Advanced Learning ("Sheridan") for
the development of the Sheridan Mississauga Campus, as provided in the Memorandum of

V hawpdocsivilicity of mississauga\world class developments limited\litigation opinion\finai.doc




McLean & Kerr LLP
Page 2

Understanding dated June 10, 2009 (the "MOU") between the City and Sheridan. The City
Purchase Agreement had a contractual completion date of September 17, 2009 (the "Closing
Date™).

You have further advised that at a closed meeting of City Council on September 16, 2009, a
number of concerns were raised with respect to the Purchase Transaction given various facts
surrounding the Property, including concerns regarding the involvement of World Class
Developments Limited ("WCD") with the Property.

At that meeting, City staff were instructed not to complete the Purchase Transaction on the
Closing Date and to seek a two week extension of the closing.

A concern has been raised regarding a conflict of interest that may exist for Mayor McCallion,
members of Council and/or City staff relating to the City Purchase Agreement and/or WCD's
involvement in the Property.

The question to be opined is therefore stated as follows:

Did the Mayor, any member of Council or City staff contravene section S of the Municipal
Conflict of Interest Act, R.S.0. 1990, ¢. M. 50 (the "MCIA") with respect to their
involvement in matters relating to the City Purchase Agreement and/ox WCD's
involvement in the Property?

In providing the opinions contained in this letter, we have:

(i) based our opinions on the facts as set out in Schedule "A" hereto (the "Facts"). Please
note that the opinions contained in this letter and the opinions contained in our separate
opinion letter respecting the proposed real estate transaction are both based upon the
Facts set out in Schedule "A";

(i)  reviewed the affidavits, agreements, correspondence, emails, reports and other documents
as listed in Schedule "B" hereto (the "Documents Reviewed");

(iii)  included our analysis of the law and general discussion of these matters in Schedule "C"
hereto ("Discussion and Legal Analysis"); and

(iv)  reviewed such other laws and documents as we have deemed necessary in order to give
the opinions contained herein.

OUR OPINIONS

Based strictly upon the foregoing and subject to the assumptions and qualifications set out
below, we are of the opinion that:

1. The MCIA does not apply to City staff. Therefore, there has been no a contravention of
section 5 of the MCIA by City staff.

h:\wpdocs\vilicity of mississauga\world class developments limited\lifigation opinion\final.doc
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2. No member of Council contravened section 5 of the MCIA with respect to his or her
involvement in matters relating to the City Purchase Agreement.

3. No member of Council, other than Mayor McCallion, contravened section 5 of the MCIA
with respect to his or her involvement in matters relating to the WCD's involvement in
the Property.

4. As the WCD application to remove the "H" designation from the zoning of the Property
was listed as Unfinished Business Item 1 on the Agenda for the May 21, 2008 meeting of
Council, it is characterized as substantive in nature and therefore Mayor McCallion
contravened section 5 of the MCIA at that meeting by not disclosing her pecuniary
interest in WCD's involvement in the Property and the nature of that interest.

3. If the contravention of section 5 of the MCIA by Mayor McCallion on May 21, 2008 was
a result of an honest error in judgment or committed through inadvertence, the Mayor
would not be subject to the penalties set out in the MCIA.

6. If we are incorrect in our opinion #4 above and the WCD application to remove the "H"
designation from the zoning of the Property listed as Unfinished Business Item 1 on the
Agenda for the May 21, 2008 meeting of Council is characterized as procedural in nature
because no substantive matter concerning WCD's application was discussed at the
meeting, then Mayor McCallion did not contravene section 5 of the MCIA.

ASSUMPTIONS AND QUALIFICATIONS

The opinions expressed above are subject to the following assumptions and qualifications:

(a) in expressing the opinions herein, we have considered such questions of law and
have examined such records and certificates of public officials and others and
originals, copies or facsimiles of such other agreements, instruments, certificates
and documents as we have deemed necessary or advisable as a basis for the
opinions cxpressed above. We have not participated in the preparation and
settlement of any of the Documents Reviewed or any negotiations or discussions
concerning the transactions contemplated thereby (including, without limitation,
the Purchase Transaction) and we have assumed that there are no facts,
documents, agreements, understandings or arrangements other than the Facts and
the Documents Reviewed that are relevant to the subject matter of this opinion
letter;

(b) we have assumed:

(1) the accuracy, authenticity and completeness of the copies of the
Documents Reviewed and all other documents provided to us;

(ii)  that each of the parties to the relevant agreements included in the
Documents Reviewed was and continues to be incorporated and duly
organized under all applicable laws and each such party is a subsisting
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(©)

(d)

(e)

¢y

(®

corporation with all requisite power, authority, legal right and capacity to
create, execute, deliver and perform its obligations under the relevant
agreements in the Documents Reviewed,;

(iii)  that each of the agreements included in the Documents Reviewed,

(A)  has been properly authorized by all necessary corporate action of
each of the parties hereto and by all other necessary parties and has
been duly executed and delivered by each of the parties thereto;
and

(B)  accurately sets out the financial and business terms agreed between
the parties thereto.

(iv)  that the execution and delivery by each party of each of the agreements
included in the Documents Reviewed to which it is a party and the
performance by it of its obligations thereunder have not and will not
contravene, conflict with, result in a breach of or constitute a default
under: (1) the articles, by-laws or other constating documents of such
party, (ii) any laws or (iii) any resolutions of the directors (or any
committee of directors) or shareholders of such party;

) each of the agreements included in the Documents Reviewed has been
duly executed and delivered by each party thereto;

(vi)  each of the agreements referred to in Part 1 of Schedule "A" constitutes a
legal, valid and binding obligation of each of the parties, enforceable
against each of such parties in accordance with its terms;

no opinion or certification is made or expressed by us in respect of the quality of
title to the Property;

no opinion or certification is made or expressed by us on the legal validity of the
purported tender by the Landowner upon the City of the Landowner's closing
deliveries pursuant to Section 10.1 of the City Purchase Agreement, which
occurred on September 17, 2009;

no opinion or certification is made or expressed by us in connection with the
environmental condition of the Property, the legal or professional advice received
by the City in connection with the environmental condition of the Property or the
sufficiency of specific provisions and agreements entered into in connection with
the environmental condition of the Property;

no opinion or certification is made or expressed by us regarding the market value
of the Property or the quality or sufficiency of the appraisals received by the City;

that our opinions are subject to all legal and equitable limitations and other laws
affecting the enforcement of rnights and remedies from time to time in effect and
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limitations imposed upon the enforcement of the rights and remedies in the
discretion of a court of competent jurisdiction.

We are solicitors practising in the Province of Ontario and as such we restrict our opinions to the
laws of the Province of Ontario and Canadian federal laws having application in the Province of
Ontario as of the date hereof.

The opinions expressed above are given only to the party to whom this opinion is addressed and
only in connection with the City's prospective purchase of the Property and may not be assigned
to and may not be relied on by any other person or for any other purpose.

Yours very truly,

e
et
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SCHEDULE "A" — THE FACTS

PART 1 — DEFINED TERMS
"City" means The Corporation of the City of Mississauga.

"City Purchase Agreement" means the agreement of purchase and sale in respect of the
Property dated as of July 20, 2009 between the Landowner, as vendor, and the City, as
purchaser. .

| "DeCiceo Affidavit" means the affidavit of Tony DeCicco sworn August 27, 2009 ebtained
from Court files from the Ontario Superior Court of Justice at Toronto, Commercial List in
respect of Court File No. CV-09-8270-00CL.

"Environmental Agreement" means the Environmental Agreement dated as of September 17,
2009 between the Landowner and the City.

"First Flhpettl Affidavit" means the afﬁdav1t of John Filipetti sworn July 16, 2009 and obtained
from Court files from the Ontario Superlor Court of Justice at Toronto, Commercial List in
respect of Court File No. CV-09- 8270-00CL.

"First McCallion Affidavit" means the affidavit of Peter McCallion sworn Augusf 24, 2009 and
obtained from Court files from the Ontario Superior Court of Justice at Toronto, Commercml
List in respect of Court File No, CV-09-8270-00CL.

"IF Appraisal" means the appralsal of the Property dated July 31, 2009 prepared by
International Forensic & Litigation Appraisal Services Inc.

"Indemnification and Hold Harmless Agreement” means the Indemnification and Hold
Harmless Agreement dated July 20, 2009 between the Landowner, as indemnifier, and the City
and Sheridan, as indemnified parties.

"Landowner" means collectively OMERS Realty Management Corporation and 156 Square One
Limited (formerly 1331430 Ontario Inc.), being the registered owner of the Property.

"Landowner/WCD Litigation” means the Application and Counter Application for judicial
determination of the termination of the WCD Purchase Agreement between the Landowner, as
applicant, and WCD, as respondent, in the Ontario Superior Court of Justice at Toronto,
Commercial List under Court File No. CV-09-8270-00CL.

"MOU" means the Memorandum of Understanding dated June 10, 2009 between the City and
Sheridan.

"Mutual Release" means the Mutual Release dated September 15, 2009 between the Landowner
and WCD.
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"OAC Appralsal" means the appra1sa1 of the Property dated July 19, 2009 prepared by Ontano
Appraisal Corporation.

"OMB" means Ontario Mummpal Board.

"OMB Appeal" means the appeal to the OMB by WCD of WCD‘s site plan approval appheatlon
and "H" de51gnat10n removal application, indentified by OMB Case Numbers PL090145 and
PL0901 46.

"Property" means approxnnately 8.55 acres of undeveloped land owned by the Landowner
located adjacent to the Square One shopping centre in Mississauga, Ontario, legally described as:

PIN 13141-0214 (LT) bemg Block 29, Plan 43M-1010
PIN 13141 -0216 (LT) bemg Block 9, Plan 43M-1010, M1551ssauga

- "Release Agreement” means the Release Agreement dated July 21, 2009 between Shendan aS' '
releasor, and the Clty, as releasee. oo

"Requlsmon Letter" means the letter of requisitions dated September 2, 2009 from the C1ty to: -

McCarthy Tetrault LLP, as legal counsel for the Landowner. .

"Second Filipetti Affidavit" means the affidavit of John Filipetti sworn August 28, 2009 and
obtained from the Ontario Municipal Board in respect of Case Number PL090145

"Second McCallion Affidavit" means the affidavit of Peter McCallion swomn September 15
2009, whlch has not been filed in Court. :

"Shendan" means Shendan Inst1tute of Technology and Advanced Leanmg

"Sherldan M1ss1ssauga Campus" means the educational fac111ty mtended to be developed on:
the Property by Shendan pursuant to the MOU

"Vendor" means the Landowner.

"WCD" means World Class Development Limited.

"WCD Purchase Agreement" means the agreement of purchase and sale in respect of the
Property dated as of January 31, 2007 between the Landowner, as vendor, and WCD, as

purchaser, as amended.

"WCD Release" means the Release dated September 15, 2009 by WCD, as releasor, in favour of -
the City and Sheridan.
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PART 2- WCD'S INVOLVEMENT IN THE PROPERTY

1.

On January 31, 2007, the Landowner and WCD entered into the WCD Purchase
Agreement for the sale of the Property by the Landowner, as vendor, to WCD, as
purchaser, for a purchase price of $14,492,500 plus GST, for the construction and

- development of 2 hotel and conventron centre on the Property

The WCD Purchase Agreernent contalned a number of condltlons that WCD was to_
satisfy pr10r to the completion of the purchase and sale transaction. 2

One of those conditions was that WCD had to satisfy the Landowner that WCD had v
entered into a management agreement for a "Hotel" (as defined in the WCD Purchase
Agreement) with a four star or better operator

" On July 31, 2007, WCD submitted its application for site plan approval to the City and
~ applied to the C1ty for removal of the "H" (Holdmg) de31gnat10n in respect of the zonmg

of the Property

City Council dealt with WCD's request for removal of the "H" desrgnatron at the R |
following meetings of Councﬂ ’ L : :

(a) April 23, 20()8 - the matter was deferred to a Specral Councﬂ on’ Aprll 30 2008' :

: upon the request of WCD as WCD was not able to have all of the agreements and -
requirements o support its application in place. Mayor Hazel McCallion declared
Conflict of Interest in the matter given her son's involvement with WCD. °

b)) Apnl 30, 2008 — the matter was rescheduled to May 21 2008 on the request of
‘ WCD. Mayor McCallion was absent from this meeting. ¢

(©) May 7, 2008 — the Mlnutes of the April 23, 2008 and April 30, 2008 rneetmgs
were adopted as presented. Mayor McCallion restated her Conflict of Interest. ’

I See the WCD Purchase Agreement.

% Note Article 4 of the WCD Purchase Agreement.

% See S. 4.1(e) (iii) of the WCD Purchase Agreement.

* See Application for Site Plan Removal File No. SP 07/197 dated July 31, 2007.

5 See Council Minutes of April 23, 2008, including Deputation 5(i) and Resolution 0096-2008.

® See Council Minutes of April 30, 2008, including Correspondence 3(i) and Resolution 018-2008.

7 See Council Minutes of May 7, 2008, including 3(a) and (b) and DVD Recording.

g:\city of mississauga\world class developments limited\litigation opinion\final.doc




McLean & Kerr LLP

Page 4

(d  May 21, 2008 — the matter was deferred again as WCD was still working on its .
application. ~Although the minutes of Council provide that Mayor McCallion
declared Conflict of Interest in the matter given her son's involvement in WCD, a
review of the DVD Recordmg does not indicate that that Mayor McCallion
declared a Conﬂlct of Interest. ®

(e)A June 4, 2008 — the Minutes of the May 21, 2008 meeting were adopted as
v 'presented

The First McCallion Affidavit and the DeCicco Affidavit identify a number of meetings ,
over the period from approximately 2006 to' 2008 among representatives of the
Landowner, WCD and City staff in respect of the proposed hotel and convention centre
project. Mayor McCallion is specifically identified as having attended meetings on
March 18, 2008'® and December 15, 2008. ' Councillor Frank Dale is spe01ﬁca11y
identified as havmg attended a meetmg on March 31, 2008. 2

. By December 2008 WCD's appllcatlon for site plan approval and removal of the "H"

designation from the zoning of the Property had not been approved by the City because

' WCD had not satisfied the Clty s requlrements

On- December 18 2008 WCD appealed 1ts site plan approval apphcatlon and "H"

designation removal apphcatlon to the OMB. !

" In September 2009, the OMB Appeal was adjourned sine die by agreement of WCD and

the Landowner pendmg final determination of the Landowner/W CD Liti gatlon

¥ See Council Minutes of May 21, 2008, including 9, Unfinished Business, UB-1, and DVD Recording.

® See Council Minutes of June 4, 2008, including 3(a).

19 See paragraph 30 of the DeCicco Affidavit.

! See paragraph 69 of the DeCicco Affidavit.

12 See paragraph 32 of the DeCicco Affidavit.

13 See paragraph 55 of the DeCicco Affidavit.

1 See Notices of Appeal of WCD to Ontario Municipal Board Case Nos. PL090145 and PL090146.

1% See Letters to the OMB dated September 4, 2009 from Parente, Borean LLP (counsel for WCD) and September 8,
2009 from Goodmans LLP (counsel for Landowner).
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10.

11.

12.

13.

14,

15.

"The exchange of correspondence between McCarthy Tétrault LLP (legal counsel to the

Landowner) and Minden Gross LLP (legal counsel to WCD) in 2008 demonstrates a
growing concern by the Landowner. throughout 2008 that WCD would not be able to
satisfy the conditions contamed in the WCD Purchase Agreement, and in partlcular the
inability of WCD to obtain a four star hotel operator for the Property

- By way of letter dated January 9, 2009 from McCarthy _Tetrault LLP (legal counsel for

the Landowner) to Minden Gross LLP (legal counsel for WCD), the Landowner provided
written notice to WCD of termination of the WCD Purchase Agreement pursuant to the
terrns of the WCD Purchase Agreement

WCD did not accept the terrmnatl_on by the Landowner of the WCD Purchase Agreement

and in the early months of 2009 WCD carried on with the OMB Apgeal and refused to
accept a return of its refundable deposit money from the Landowner

On July 16, 2009, the Landowner brought an Apphcatron at the Ontario Superior Court of ,'
Justice (Commercral Court) at Toronto for, among other things, a judicial determination

that the WCD Purchase Agreemert was termmated effective January 9, 2009 and that it . ]

was null and v01d and of no further force or effect and that WCD has no ri ght or c1a1m to
the Property. t

By September 15, 2009, the Landowner/W CD Litigation appeared to have been settled.

The Landowner and WCD executed the Mutual Release wherein each released the other
for, among other things, claims related to the Landowner/WCD Litigation and WCD
released all claims which were made or could have been made in connection with the
Property

WCD also provrded the WCD Release to and in favour of the City and Sherldan wherem
WCD released, among other things, all clalms which were or could have been made in
connecuon with the WCD Purchase Agreement and the Property. !

16 See Exhibits G through Q of the Second Filipetti Affidavit.

" 17 See Exhibit Q of the Second Filipetti Affidavit.

18 See Exhibit R of the Second Filipetti Affidavit,

' See Application Record of the Landowner under Court File No. CV-09-8270-00CL.

% See Mutual Release dated September 15, 2009 between the Landowner and WCD.

! See WCD Release dated September 15, 2009 by WCD in favour of the City and Sheridan.
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PART 3 - PETER McCALLION AND WCD

16.
17.
18.
19.
20.

21,

In paragraph 1 of the First McCallion Affidavit, Peter McCalhon stated that "I am one of
the prmczpals of World Class Developments Limited”.

In paragraph 2 of the Second McCallion Afﬁdavit, Mr. McCallion stated that the

-reference to his being a principal of WCD in the First McCallion Affidavit was not true

and that he is "not d principal of WCD "2 The Second McCalhon Afﬁdawt has not been
filed in any Court proceedmg :

In paragraph 8 of the DeCicco Affidavit, Tony DeCicco in his capacity as General
Manager of WCD stated in paxt that "Mr. McCallion was involved with WCD from the

‘beglnnmg

In paragraph 4 of the F1rst McCalhon Afﬁdawt Mr. McCallion stated that in 2004—2005

he became 1nterested in deve10pmg the Property "on behalf of one of my clzents, Leo

Couprie.” m25 ;

’ Dunng the meeting of Counc11 on Apnl 23 2008 Mayor McCalhon stated that her son

represented one of the investors in WCD. 2
The Corporatlon Proﬁle Report of WCD shows that:

(@  WCD is an active Ontano Business Corporatlon Wthh was mcomorated on'
February 22, 2005 and has Ontario Corporatlon Number 1651052;

(b) the registered office 1vs "Leo Couprie, 14 Mzchael Court, Ti hornhzll Ontarzo
‘Canada, 147 349",

(c) Leo Couprie is the President and sole Director of WCD. 27

% See paragraph 1 of the First McCallion Affidavit.

 See paragraph 1 of the Second McCallion Affidavit.

# See paragraph 8 of the DeCicco Affidavit.

% See paragraph 4 of the First McCallion Affidavit.

* See Council Minutes of April 23, 2008 and DVD Recording.

27 See Corporation Profile Report of WCD, appended as Exhibit "C" to the Second Filipetti Affidavit.
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22

The property formerly owned by Mr McCallion and legally described as the whole of
PIN 13197-0076 (LT), being Parcel 137-7, Section 43M-721, Lot 137, Plan 43M-721; .
City of Mississauga and municipally known as 5405 Durie Road, Mississauga, Ontario
was sold by Mr. McCallion to Leo Couprie on March 7, 2008 by Transfer/Deed of Land . .-
registered that day in the Land Reglstry Office for the Land Titles D1v1s1on of Peel as
Instrument No. PR1426103.° 2o , -

"PART 4 AGREEMENT OF PURCHASE AND SALE WITH THE CITY

23.

24,

25.

26.

Pursuant to By-Law Nm_nber 01 82-2009, the execution of the MOU was authorized as of
June 10, 2009 to further the development of the Sheridan Mississauga Campus. City staff
were also authorized to negotiate and execute all necessary agreements to facilitate the

development of the Sheridan Mississauga Campus.”” The Minutes of the June 10, 2009

Council meeting do not show any declaration of Conflict of Interest by any member. of .
Council. :

Section 1 of the MOU preyides in part that the City vyeuld purchase the Pro‘pe‘rtyiforAa |

price not to exceed $15,000,000.00 for the purpose of developing the Sheridan
Mississauga Campus and that the City would enter into a long term lease of the Property
with Sheridan for nominal rent. Section 2 of the MOU provides, in part, an
acknowledgement by the parties that significant funding for Phase One of the project

" would come from the Federal/Provincial Infrastructure Fund and that construction must

begin as soon as possible to meet infrastructure funding timelines committed to by

Sheridan. The parties agreed to work in partnershlp to expedlte all necessary. approvals R

for the construction of Phase One 30

The Landowner and the C1ty executed the City Purchase Agreement as of July 20 2009.
The Landowner, City and Sheridan also executed the Indemmﬁcatlon and Hold Harmless o
Agreement as of that date. . :

On July 21, 2009 the C1ty, and Sheridan entered into the Release Agreement in which
Sheridan released the City from any claims, costs and damages arising in connection with
the failure to receive anticipated Infrastructure money previously committed by the
Federal/Provincial government to assist with the construction of the Sheridan
Mississauga Campus. 3!

2 See Instrument No. PR1426103 being the Transfer/Deed of Land from Peter McCalhon to Leo Coupne for the
property municipally known as 5405 Durie Road, Mississauga, Ontano

% See By-Law No. 01 82-2009 and Council Minutes of June 10, 2009.

3% See Memorandum of Understanding, Sections 1 and 2.

*' See Release Agreement, Section 1.
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27. . The City Purchase Agreement provided for the sale of the Property by the Landowner, as
vendor, to the City, as purchaser, for a purchase price of $14, 908 902 00 plus applicable
taxes, which was based upon a price of $1, 743 731.22 per acre. 2 The closing date for :
the transactlon was to be September 17, 2009. :

28.  The City obtamed two- mdependent appralsals concerning the market value -of the»f ' ;
Property. The OAC Appraisal concluded that the Property had an estimated fee simple - -

market value of $26,630,000.00 "to $28,350,000.00 (being $3,100,000.00 to
$3,300,000.00 per acre). 3% The IF Appraisal concluded that.the Property had an -
estimated "as is" fee simple market value of $17,180,000.00 (being $2,000,000.00 per
acre). > The City's confidential Commercial And Industrial Appraisal Review Form |
provides that in the view of City staff, the IF Appraisal failed to consider recent property
transactions in the City Centre area and concluded that a more, reahstrc market value price .
range. for the Property was $2 500,000 to $2,700, OOO per acre >

29. - WCD's clalm regardmg an ongomg interest in the Property were spemﬁcally addressed in

Section 6.1 of the City Purchase Agreement and Schedule "C" appended thereto (bemg L

- the form of Indemmﬁcatlon and Hold Harmless Agreement). In the Indemnification.and -
Hold Harmless Agreement the Landowner agreed to indemnify and hold the City and..
Sheridan harmless from any "Indemnified Claims" (as defined therein) arising out of the

"terminated WCD Purchase Agreement. Further, reference to claims of WCD as having
an ongoing interest in the Property appear at Recital 4 of the Release Agreement glven by
Sheridan College in favour of the City. *’

- ~ 30.  The Landowner had d1sclosed environmental reports regardmg the Property to the City,

which reports raised some concerns regarding beryllium content in certain s011s at the _
Property

2 See S. 1 of City Purchase Agreement.
* See S. 3.1 of the City Purchase Agreement.
3 See page 2 of the OAC Appraisal.
% See page 4 of the IF Appraisal.r
* See Commercial And Industrial Appraisal Review Form, section 9, Conclusions

% See City Purchase Agreement, S. 6. 1 the Indemmnification and Hold Harmless Agreement and the Release
Agreement.

% See Phase 1 Environmental Site Assessment, Vacant Lands, Square One Shopping Centre, Mississauga, Ontario
prepared by Pinchin Environmental Ltd. dated June 29, 2009 and the reliance letter in favour of the City and
Sheridan dated June 30, 2009 from Pinchin Environmental Ltd. =~
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31

The City retained the services of MacLeod Dixon LLP to provide legal advice regarding

the environmental issues in respect of the Property and assistance with the environmental
documentation including certain clauses of the City Purchase Agreement. As well, the
City retained Golder Associates Ltd. to advise it regarding environmental issues in
respect of the Property and to peer review the envu'onmental reports that had been earlier

prov1ded by the Landowner to the C1ty 39

32,
33,
. 34
35,
36

37,

‘_ Envu'onmental matters w1th respect to the Property are spemﬁcally addressed n Sectron 9' e
“of the Clty Purchase Agreement and in the Envnonmental Agreernent '

The Landowner's obligation fo dehver to' the City good and marketable title to ‘the - e

Property on the closing date is found at Section 5 of the City Purchase Agreement. *!

The perrmtted encumbrances to title of the Property are 1dent1ﬁed at Schedule "B" of the
C1ty Purchase Agreement :

On September 2 2009 the C1ty submrtted its Requlsrtlon Letter to the sohcrtors for the
Landowner pursuant to Sectlon 4.1 of the Clty Purchase Agreement

'On September 15 2009 the Clty recerved the WCD Release in favour of the City and

Sheridan and a copy of the Mutual Release between WCD and the Landowner

On September 16 2009 Clty Councﬂ 1nstructed staff

NORS not to complete the purchase of the Property on September 17 2009 and tov

request atwo week extens1on of the closing date;

| (b)  obtain an extemal legal opinion whether a conﬂlct of 1nterest exists for the Mayor o

and Counc11 or for Crty staff;

(c) obtain an externa_l legal opinion to address whether staff negotiated the
appropriate agreements to protect the City, including Council and staff, from any
future claims by WCD, Sheridan or by a third party (known or unknown) who ‘
mrght also have an interest in acqumng the Property; and :

¥ See Peer Review dated Aungust 20, 2009 from Golder Associates Ltd.

40 See S. 9 of the City Purchase Agreement. See the Environmental Agreement.

M See S. 5 of the City Purchase Agreement.

“2 See Schedule "B" to the City Purchase Agreement.

4 See Requisition Letter.
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(d) ~ obtain a new appraxsal to venfy whether the City's purchase price reﬂects the fair
' _market value of the Property : o .

38. . The Landowner did not grant the City's request for an extens1on of the closing date of the '
City Purchase Agreement and took steps to document a tender on September 17, 2009. -
The City disputed the validity of the tender. The City has had continuing discussions
with the Landowner and Sheridan regardlng the City Purchase Transaction since
September 17, 2009 s :

* As advised by Mary Ellen Bench, City Solicitor, on September 23, 2009.
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SCHEDULE "B" - DOCUMENTS REVIEWED

DOCUMENTS RELATED TO CITY PURCHASE OF LANDS FOR SHERIDAN

MISSISSAUGA CAMPUS:

1. By-Law 01 82-2009 enacted June 10, 2009

2. Memorandum of Understanding between the City and Sheridan Institute of Teehnelo gy |
and Advanced Learning ("Sheridan") dated June 10, 2009 _

3. Agreement of Purchase and Sale made as of July 20, 2009 between OMERS Realty
Management Corporation and 156 Square One Limited (formerly 1331430 Ontario Inc.)
(the "Landowner"), as vendor and the City, as purchaser, as amended
Indemnification and Hold Harmless Agreement made as of July 20, 2009 between the
Landowner, as indemnifier, and the City and Sheridan, as Indemnified parties

5. Release Agreement effectlve as of July 21, 2009 between Sheridan, as releasor, and the
City, as releasee

 Environmental Agreement made as of September 17, 2009 between the Landowner and

the City

7. Release dated September 15, 2009 by World Class Developments Limited (the "WCD")

_ in favour of the City and Sheridan

8.> Mutual Release between the Landowner and WCD dated September 15, 2009

9. Email dated September 16, 2009 at 9:36 p.m. from Abraham Costin, counsel to the
Landowner, to Domenic Tudino, advising that the Landowner would not consent to an
extension of the closing date

10.  Letter dated September 2, 2009 from Domenic Tudino to McCarthy Tétrault LLP
containing the City's requisitions

11. Email dated September 16, 2009 at 5:42 p.m. from Karam Daljit of Sheridan to Bruce
Carr

12, Confidential Email from David Smyth dated August 24, 2009 (11:20 a.m.) re Cost
Estimate for Off-Site Disposal of Be-Impacted Soil; Vacant Lands

13. Letter of Reliance — Pinchin Environmental dated June 30, 2009 re Vacant Lands

14.  Confidential Peer Review Report, Existing Reports & Supplementary Investigations —

Golder Associates dated August 20, 2009 re Pre-Purchase Evaluation of Vacant Lands
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15.

16.

17.
18.
19.
20.
A
2.

23.
24.

, 25'.

Chemical Analys1s Results — McClymont & Rak Engineers, Inc. dated September 1, 2009
re Sheridan College

Scope for Excavation of Be-Impacted Soil - Golder Associates dated September 14, 2009

Human Risk Assessment, Rathburn Lands - AGRA Earth & Env1ronmenta1 Engineering

Global Solutions dated December, 1998

Geotechnical Report prepared for Sheridan College — McClymont & Rak Engmeers Inc
dated September 2009

Test Pitting Program Repoﬂ re Square One Lands - Pmchm Envxronmental dated August
20, 2009

Update Phase 1 Environmental‘ Site Assessment Vacant Lands, Square One — Pinchin
Environmental dated June 29, 2009 '

Phase I Environmental Site Assessment, Square One Shopping Center and Square One
Rathburn Lands — Pinchin Environmental dated October 29, 2007

Subsurface Soil Quality Investigation, Rathburn Lands — AGRA Earth & Enwronmental
Engineering Global Solutions dated December, 1998 -

Appraisal dated July 19 2009 — Ontario Appralsal Corporation
Appraisal dated July 29 2009 — International Forens1c & thlgatlon Appraxsal Serv1ces ,

Inc.

City of Mississauga Commercial And Industrial Apprajsal Review Form dated August
10, 2009, being the confidential document prepared for internal use by City staff in
respect of the IF Appraisal.

DOCUMENTS RE LANDOWNER/W CD LITIGATION — COURT FILE No. CV-09-8270-

00CL::

26.

27.

Application Record of the Landowner, as applicant, including:

(@)  Notice of Application

(b)  Affidavit of John Filipetti sworn July 16, 2009, with Exhibits
Application Record of the Respondent, including:

(a) Affidavit of Peter McCallion sworn August 24, 2009, with Exhibits

(b) Affidavit of Tony DeCicco sworn August 27, 2009, with Exhibits

() Affidavit of Suresh (Steve) Gupta sworn August 27, 2009, with Exhibits
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DOCUMENTS RE WCD/OMB APPEAL — CASE No. PL090145/P1.090146:

28.
29.
30.
31.
32,
33.
34.

35.

Ontario Municipal Board Case Summary
Letter dated September 4, 2009 from Parente Borean LLP
Letter dated September 8, 2009 from OMB |

Letter dated September 8, 2009 from Goodmans LLP

Confirmation of Hearing Room Arrangements dated August 6, 2009

Letter from OMB dated August 10, 2009
Appeal Application materials submitted by WCD
Motion Record of OMERS, including:

(a) Afﬁdawt of John F111pett1 sworn August 28, 2009 with EXhlbltS

CITY COUNCIL MINUT ES/BY—LAWS AND DVD RECORDINGS

36.
37.
38,
39.
40,
41.

4.
4.
44,
45,
46.

47.

48.

49.

Resolutlon No. 0108-2008A dated April 30 2008

Letter from N, Barry Lyon Consultants Llrmted, dated April 29, 2008
By-Law No. 0141- 2008A

Council Minutes — Apnl 23, 2008 and DVD Recordmg
Council Minutes — Ap_ril 30, 2008 and DVD Recording
Council Minufes - May 7, 2008 and DVD Recording
Council Minutes — .May 21; 2008 andA DVD Recording
Council Minutes —J une 4, 2008 | .
City of Mississauga Cofporate Report dated April 9, 2008
Council Minutes — June 10, 2009

Resolution No. 0096-2008 dated April 23, 2008

City Corporate Policy and Procedure, Conflict of Interest Policy for Staff Effective 2006
0705

Council Agenda — April 30, 2008

Council Agenda — May 21, 2008
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50. City Corporate Report — R-7 — dated April 9, 2008 re removal of "H" holding symbol for
zoning of the Property

51. Plannmg & Development Comrmttee Report 8-2008 dated May 12, 2008
' OTHER: | |
52.  Affidavit of Peter McCallion sworn September 15, 2009

53, Copy of Parcel Reglster of 5405 Dune Road MlSSlssauga (PIN 13197-0076 (LT)),
1nclud1ng the followmg documents :

¢ Instrument No. PR2575 94 reg1stered June 7, 2002, being a Transfer to Peter
McCallion '

e Instrument No. PR257595 registered June7 2002, being a Charge/I\/[ortgage of Land -

~ given by Peter McCallion to the Toronto-Dom1mon Bank in the ongmal pnnc1pal
amount of $275, 000

¢ Instrument No PR257596 reg13tered June 7 2000, bemg a Charge/Mortgage of Land
given by Peter McCallion to Edelgard Von Zittwitz in the ongmal principal amount
of $100,000

e Instrument No. PR433321 registered May 13, 2003, being a Charge/Mortgage of
Land from Peter McCallion in favour of MacDonald & Partners LLP in the original
principal amount of $30,000. ’

e Instrument No. PR839694 registered April 27, 2005, being a Charge/Mortgage of
Land from Peter McCalhon in favour of Leo Couprie, Sam Slngal and Joe Pasternak ‘
in the ongmal principal amount of $450 000

e Instrument No. PR848959 reglstered May 12, 2005, being a Transfer by Sam Slgnal
and Joe Pasternak of thelr interest in Mortgage No. PR839694 to and in favour of Leo
Couprie

e Instrument No. PR1355366 registered October 17, 2007, being a Lien in favour of
Canada Revenue Agency in the amount of $26,801.92 regarding Peter McCallion

e Instrument No. PR1358564 registered October 23, 2007, being a Lien in favour of
Canada Revenue Agency in the amount of $10,074.49 regarding Peter McCallion

o Instrument No. PR1426103 registered March 7, 2008, being a Transfer from Peter
McCallion to Leo Couprie '

54.  Article in September 18, 2009 edition of the Toronto Star, page GT1, entitled "McCallion
joined meetings on son's land deal, files show"
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55.  Article in September 19, 2009 edition of the Toronto Star, page GT2, entitled "McCallion
should know better"

56.  Article in September 19-20, 2009 edition of Mississauga News, page 1, entitled "College
- Campus Plan in Peril”

57.  Article in September 24, 2009 edition of the Toronto Star, page GT1, entitled "Video
Contradicts McCallion"”
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SCHEDULE "C" - DISCUSSION AND LEGAL ANALYSIS

1. PURPOSE OF THE MCIA

The underlying purpose of the MCIA has been considered in numerous Ontario decisions and
can best be derived from the often quoted decision of Justice Krever of Ontario High Court of
Justice, Divisional Court in the 1979 in Moll v. Fisher:®

"The obvious purpose of the Act is to prohibit members of councils

and local boards from engaging in the decision-making process in

respect to matters in which they have a personal economic interest.

The scope of the act is not limited by exception or proviso but

applies to all situations in which the member has, or is deemed to
have, any direct or indirect pecuniary interest. There is no need to
find corruption on his part or actual loss on the part of the council
or board. So long as the member fails to honour the standard of
conduct prescribed by the statute, then, regardless of his good faith
or the propriety of his motive, he is in contravention of the statute.

[

This enactment, like all conflict-of-interest rules, is based on the
moral principle, long embodied in our jurisprudence, that no man
can serve two masters. It recognizes the fact that the judgment of
even the most well-meaning men and women may be impaired
when their personal financial interests are affected. Public office is
a trust conferred by public authority for public purpose. And the
Act, by its broad proscription, enjoins holders of public offices
within its ambit from any participation in matters in which their
economic self-interest may be in conflict with their public duty.
The public’s confidence in its elected representatives demands no
less.

Legislation of this nature must, it is clear, be construed broadly
and in a manner consistent with its pu;pose."46

2. STATUTORY INTERPRETATION

Several Ontario courts have also discussed the punitive or penal nature of the MCIA. Section
10(1) of the MCIA provides that if a judge determines that there has been a contravention of the
Act, the judge shall declare the member seat vacant, may disqualify the member from being a

%5 (1979] 96 D.L.R. (3d) 506 (Ont. H.C. Div. Ct.).

48 Ibid. at S08-509.
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member for a period of not more than seven years and may require the member to make
restitution if there was a personal financial gain.

As a result of the potential consequences of a finding of a contravention of the MCIA, the courts
apply a strict interpretation to its applicable sections. Mr. Justice Mossop stated in Re Verdun
and Rupnow"’ that the legislation “being punitive in nature must be strictly construed and I
therefore cannot insert into the statute words which do no appear therein"*® In Sharp v.
McGregor,” the Divisional Court stated that "if there is a reasonable interpretation which will
avoid a penalty in any particular case, we must adopt that construction.” Mr. Justice Kozak
stated in Audziss v. Santa,”* "the Municipal Conflict of Interest Act was also found to be a penal
statute in that any adverse finding may deprive an individual of his right to sit on council. That
being so, any ambigui?) must be interpreted in as favourably a manner possible to the individual
liable to the penalty.”

3. SECTION 5 OF THE MCIA

Section 5 of the MCIA clearly sets out the procedure to be followed by a member, as defined by
the MCIA, should there be a conflict of interest.

Section 5(1) of the MCIA states:

"S. (1) Where a member, either on his or her own behalf or while acting for, by,
with or through another, has any pecuniary interest, direct or indirect, in any
matter and is present at a meeting of the council or local board at which the
matter is the subject of consideration, the member,

(a) shall, prior to any consideration of the matter at the meeting, disclose
the interest and the general nature thereof;

(b) shall not take part in the discussion of, or vote on any question in
respect of the matter, and

(¢} shall not attempt in any way whether before, during or after the
meeting to influence the voting on any such question."

#7(1980), 117 D.L.R. (3d) 128 (Ont. Co. Ct.).

% Ibid. at 133,

9 (1988), 50 D.L.R. (4th) 183 (Ont. H.C.1.).

® Ibid. at 187.

*1[2003] 124 A.C.W.S. (3d) 1164 (Ont. S. C.J.).

52 Ibid. at 39.
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4. "MEMBER”
The MCIA applies to the conduct of "members".

A "member" as defined in section 1 of the MCIA "means a member of a council or of a local
board".

City staff are not "members" as defined by the MCIA. The MCIA does not apply to City staff
and therefore, City staff did not contravene section 5 of the MCIA.

Mayor McCallion and all Council Members are "members" as defined by the MCIA. Their
possible contravention of section 5 shall be discussed below.

The Facts make specific reference to Mayor McCallion and to Councillor Frank Dale. We are
unaware of any other member who was or is involved in matters relating to the City Purchase
Agreement and/or matters relating to the WCD's involvement in the Property.

S. "PECUNIARY INTEREST" — COUNCILLOR DALE

If a member has any "pecuniary interest" in any matter which is the subject of consideration his
or her conduct is governed by section 5 of the MCIA.

"Pecuniary" has been defined as "of, belonging to, or having relation to money".”

Councillor Dale attended a meeting on March 31, 2008 with City staff, representatives of WCD
and representatives of the Developers. There are no facts presented to support a proposition that
Councillor Dale had a pecuniary interest in WCD's involvement in the Property or the City
Purchase Agreement.

We are of the opinion that Councillor Dale did not contravene section 5 of the MCIA in relation
to WCD's involvement with the Property or the City Purchase Agreement.

6. "PECUNIARY INTEREST" IN WCD'S INVOLVEMENT IN THE PROPERTY —
MAYOR McCALLION

Peter McCallion stated in the First McCallion Affidavit that "I am one of the principals of World
Class Development Limited". In the second McCallion Affidavit, which does not appear to have
been filed with the court, he stated that this statement was not true. Mayor McCallion disclosed
at the April 23, 2009 meeting of Council that he was a representative of an investor of WCD.
Despite whether Peter McCallion was a principal of WCD or not, the First McCallion Affidavit,
the DeCicco Affidavit and Mayor McCallion's disclosure during the April 23, 2009 meeting of
Council present sufficient statements to support the conclusion that Peter McCallion had a
pecuniary interest in WCD's involvement in the Property.

3% See Campbell v. Dowdall, {1992] O.J. No. 1841 (Ont. Ct. J. (Gen. Div.)) at 19 citing City of Edmonton v. Purves
(1982) M.P.LR. 221 at 232,
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Peter McCallion is Mayor McCallion's son. Section 3 of the MCIA states:

“3. For the purposes of this Act, the pecuniary interest, direct or indirect, of a
parent or the spouse or any child of the member shall, if known to the member, be
deemed to be also the pecuniary interest of the member.”

We are of the opinion that Mayor McCallion had a pecuniary interest in WCD's involvement in
the Property. The Facts relating to the Mayor’s involvement and activities will be reviewed to
determine whether there has been a contravention of section 5 of the MCIA.

7. "PECUNIARY INTEREST" - CITY PURCHASE AGREEMENT - MAYOR
McCALLION

As at June 10, 2009, the WCD Purchase Agreement was no longer in force. The WCD Purchase
Agreement had been terminated by the Landowner five months earlier on January 9, 2009.

WCD initially disputed the termination of the WCD Purchase Agreement and maintained its
right to continue with a pre-existing application to the OMB. Although WCD maintained that it
continued to have a legal interest in the Property, the Landowner initiated a court application on
July 16, 2009 for a judicial determination that the WCD Purchase Agreement was terminated
effective January 9, 2009. The Landowner and WCD executed a Mutual Release dated
September 15, 2009 wherein WCD released all claims which were made or could have been
made in connection with the Property.

There is no ruling or finding of a court that the WCD Purchase Agreement was legally binding
subsequent to January 9, 2009. The terms of the resolution between the Landowner and WCD
are not known. The entitlement to the return of any deposit monies was established in the WCD
Purchase Agreement.

The City Purchase Agreement contained covenants for the Landowner to satisfy the City that
WCD, as well as any other third party, had no legal interest in the Property. Specifically,

) WCD was not a party to the City Purchase Agreement;
(2) WCD had no legal rights to enforce any terms of the City Purchase Agreement;

3) the City Purchase Agreement did not grant any financial benefit to or determine
any financial loss to WCD.

Any entitlement to financial benefit or determination of financial loss to WCD, and thereby to
Peter McCallion, was governed by the WCD Purchase Agreement, and not the City Purchase
Agreement.

We are of the opinion that Peter McCallion did not have a pecuniary interest in the City Purchase
Agreement.

We are of the opinion that Mayor McCallion did not have a pecuniary interest in the City
Purchase Agreement.
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If we are incorrect and Mayor McCallion had a pecuniary interest in the City Purchase
Agreement, we are of the opinion that any failure by Mayor McCallion to disclose her interest

and the nature of that interest may be an inadvertence or error in judgment as contemplated by
section 10(2) of the MCIA.

If we are incorrect and Mayor McCallion had a pecuniary interest in the City Purchase
Agreement, the pecuniary interest may also be so remote and insignificant that section 5 of the
MCIA would not apply. Section 4(k) of the MCIA states: "[s]ection 5 does not .apply to a
pecuniary interest in any matter that a member may have, ... by reason only of an interest which

is so remote or insignificant in its nature that it cannot reasonably be regarded as likely to
influence the member."

According to Re Lastman,>* to determine whether or not section 4(k) of the MCIA applies, the
following must be considered:

"Would a reasonable elector, being apprised of all the
circumstances, be more likely than not to regard the interest of the
councillor as likely to influence that councillor's action and
decision on the question? In answering the question set out in such
test, such elector might consider whether there was any present or
prospective financial benefit or detriment, financial or otherwise,
that could result depending on the manner in which the member
disposed of the subject matter before him or her. ">

Applying the test above, the question would be whether a reasonable elector apprised of these
circumstances would be more likely than not to regard any interest of either Mayor McCallion or
her son as likely to influence the Mayor's actions or decisions regarding the City Purchase
Agreement.56

8. DISCLOSURE OF PECUNIARY INTEREST IN WCD'S INVOLVEMENT IN
THE PROPERTY

Pursuant to section 5(1) of the MCIA, where 2 member has a direct or indirect pecuniary interest
in any matter and "is present at a meeting of the council” or local board at which “the matter is
the subject of consideration”, the member,

(a) shall, prior to any consideration of the matter at the meeting, disclose the interest
and the general nature thereof;

54 (2000), 47 O.R. (3d) 177 (Ont. S.C.1.).
55 Ibid. at 14.

% See ihid. at 16.
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) shall not take part in the discussion of, or vote on any question in respect of the
matter.

Section 5(2) of the MCIA states that, "where the meeting referred to in subsection (1) is not open
to the public, in addition to complying with the requirements of that subsection, the member
shall forthwith leave the meeting or the part of the meeting during which the matter is under
consideration.”

Section 5(3) states that, "where the interest was not disclosed as required by subsection (1) by
reason of the member's absence from the meeting referred to therein, the member shall disclose
the interest and otherwise comply with subsection (1) at the first meeting of the council or
local board, as the case may be, attended by the member after the meeting referred to in
subsection (1)."

We have reviewed the Minutes of the meetings and the DVD Recordings of those meetings, and
in particular those portions of those meetings relating to WCD'S involvement in the Property.
Where we refer to the word "Matter" below, we refer to the application by WCD to Council for
the removal of "H" Holding designation from the zoning of the Property. Our quotations of the
words spoken are not to be construed as a legal transcript of the Council meetings as taken from
the DVD Recordings but are instead our interpretation and opinion of the words spoken based
upon our review of the DVD Recordings of such meetings.

April 23, 2008 - GENERAL MEETING OF COUNCIL

The Minutes of the Meeting reflect that

(1)  Mayor McCallion disclosed her conflict of interest with respect to the Matter "by
virtue of her son being involved with the World Class Development application”;

(2)  N.Barry Lyons Consultants Ltd. addressed Council to request a deferral;
(3)  Councillor Dale made comments relating to the development application;

(4)  aresolution to defer the Matter to a Special Council Meeting on April 30, 2008
was voted on and carried.

The DVD Recording of April 23, 2008 reflects that
(1)  Mayor McCallion was not present when the meeting commenced;

(2)  when Mayor McCallion arrived and after the Council moved to a new matter on
the agenda, the Mayor stated:

"First of all, I would like to declare a conflict, Madam Clerk, on the World
Com. My son represents one of the investors."

(3)  Three and a half hours into the meeting, Mayor McCallion stated.
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(6)

7).
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"Okay. We'll go on with the next deputation - removal of the H-Holding
zone World Class Developments of which 1 declared a
conflict...... [inaudible name] — would you like to take over the meeting?
I would love to go up and make a phone call. Councillor Saito as Acting
Mayor."

Mayor McCallion then left the meeting;

Barry Lyons addressed Council by providing an updated, referenced specific
correspondence relating to a special meeting with council within a week's time;

Councillor Dale made comments relating to the development proposal including
Council's desire to see this as a destination for the city centre, his disappointment
that there is a request for Council to call a special Council meeting, that the date
for regional development charges had been extended and that a lot of staff tme
had been taken up;

motions were made and carried to

@) call a special meeting on April 30, 2009,

(i)  adopt the report dated April 9, 2008,

(iii)  authorize the Planning and Building Department to prepare the necessary
by-law.

Was the Matter the subject of consideration at the meeting of Council?
Yes.
Did Mayor McCallion disclose a Conflict of Interest?

Yes. Mayor McCallion disclosed her Conflict of Interest after the first matter on
the agenda was heard and prior to the discussion of the Matter.

Did Mayor McCallion disclose the general nature of the pecuniary interest?

Yes. Mayor McCallion stated that her son represented one of the investors of
WCD.

Did Mayor McCallion otherwise comply with her obligations under section 5 of
the MCIA at the meeting of Council?

Yes. In addition to the above, Mayor McCallion removed herself from the
meeting while the Matter was discussed.

April 30, 2008 — SPECIAL MEETING OF COUNCIL
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The Minutes of the Meeting reflect that there was no disclosure of direct or indirect
pecuniary interest.

The DVD Recording of the April 30, 2008 reflects that

ey

@)

?

R B R Z

A

at the commencement of the Meeting Acting Mayor Saito stated:

"Ladies and Gentlemen, I'm going to call to order the meeting of council. We
have a special council meeting this morning. My understanding is that Mayor
McCallion had declared last week a conflict of interest on this item so, as Acting
Mayor, I will call the meeting to order and deal with this.

Are there any disclosures or direct or indirect pecuniary interests on the item of
today's council meeting? :

Seeing none, we have... Yes. We will accept the Mayor's previously disclosed
conflict of interest if she comes before the meeting is over."

a motion to refer the matter to the May 21, 2008 council meeting was carried.
Was the Matter the subject of consideration at the meeting of Council?

Yes. The purpose of the Special Meeting of Council was to discuss WCD's
involvement in the Property.

Did Mayor McCallion disclose a Conflict of Interest?

Mayor McCallion was absent from this meeting.

Did Mayor McCallion disclose the general nature of the pecuniary interest?
Mayor McCallion was absent from this meeting.

Did Mayor McCallion otherwise comply with her obligations under section 5of
the MCIA at the council meeting of Council?

Yes. Mayor McCallion was absent from this meeting.

May 7, 2008 — GENERAL MEETING OF COUNCIL

The Minutes of the Meeting state:

2. DISCLOSURES OF DIRECT OR INDIRECT PECUNIARY INTEREST
—Nil

3. MINUTES OF PREVIQUS COUNCIL MEETINGS

(a) April 23, 2008 — Session 7 — Adopted as presented
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(b) April 30, 2008 — Session 8 — Adopted as presented

The DVD Recording of the May 7, 2008 meeting reflects that Mayor McCallion asked
for disclosure of direct or indirect pecuniary interest and received no reply. The Mayor
then asked for the minutes of the April 23, 2009 and April 30, 2008 mectings o be
carried. At that time, the Mayor stated

Z

A:

e xR = R

"April the 30™ Session 8. Is that the special council meeting? I think I declared a
conflict on the item that was dealt with."

Was the Matter the subject of consideration at the meeting of Council?

Yes. Mayor McCallion had an obligation to disclose her interest in the Matter
discussed at the special council meeting on April 30, 2008 and the general nature
of the conflict of interest at this meeting of May 7, 2008.

Did Mayor McCallion disclose a Conflict of Interest?

Yes.

Did Mayor McCallion disclose the general nature of the pecuniary interest?
No.

Did Mayor McCallion otherwise comply with her obligations under section 5 of
the MCIA at the council meeting of Council?

Yes.

May 21, 2008 - GENERAL MEETING OF COUNCIL

The Minutes of the Meeting state:

2. DISCLOSURES OF DIRECT OR INDIRECT PECUNIARY INTEREST

Mayor Hazel McCallion declared Conflict of Interest with respect to the
Unfinished Business matter by virtue of her son being involved with the
World Class Development application.

9. UNFINISHED BUSINESS

UB-1 Removal of the "H" Holding Symbol — World Class Developments
Limited (Agreement of Purchase of Sale) 4225 Living Arts Drive,
4200 Duke of York Boulevard and 285 Prince of Wales Drive, H-
0Z 07/004 W4, Ward 4

Correspondence dated April 29, 2008 from Barry Lyon
Consultants Ltd., with respect to the removal of the "H" Holding
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symbol — World Class Developments Limited (Agreement of
Purchase and Sale) 4225 Living Arts Drive, 4200 Duke of York
Boulevard and 285 Prince of Wales Drive.

A Special Council meet was held on April 30, 2008 with respect to
the above matter and since WCD was unable to fulfill the approval
requirements in time for the Special Council meeting, the matter
was deferred to May 21, 2008.

Mayor Hazel McCallion declared Conflict of Interest with respect
to the above Corporate Report by virtue of her son being involved
with the World Class Development application.

Ed Sajecki, Commissioner, and Planning & Building advised that
the applicant was still working on the application and requested
that it be deferred again.

The DVD Recording of the May 21 2008 meeting reflects that:

(D

€3

when asked by Mayor McCallion for Disclosure of Direct or
Indirect Pecuniary Interests, no one responded;

when Unfinished Business was discussed, the dialogue proceeded
as follows:

"Mayor:

Unfinished business. It's been deferred has it? Mr. Sajecki? UB-
1?

Commissioner Sajecki:

That's deferred today. The applicant has said that they are working
toward fulfilling the conditions and working out with OMERS
whatever issues they still have, so just simply deferred today.

Mayor:

Deferred? All? Councillor Dale?

Councillor Dale:

Mayor, I was going to refer it to staff for future consideration.
Mayor:

Your motion is to refer?
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Councillor Dale:
... refer it to staff."
(3)  the motion to refer the Matter to City staff was carried;

(4)  this dialogue was 37 seconds long.

?

Was the Matter the subject of consideration at the meeting of Council?

&

Yes. The Matter was on the Agenda as Unfinished Business and was to be
considered by Council at the meeting.

Did Mayor McCallion disclose a Conflict of Interest?
No.
Did Mayor McCallion disclose the general nature of the pecuniary interest?

No.

R B RQ % R

Did Mayor McCallion otherwise comply with her obligations under section 5 of
the MCIA at the meeting of Council?

Mayor McCallion ought not to have participated in any discussion and/or vote in
respect of the Matter. However, the discussion at the meeting of Council was
procedural in nature and lasted 37 seconds. No substantive discussions occurred.

2

8. PROCEDURAL VS. SUBSTANTIVE IN NATURE

If we are incorrect and the Matter before Council on May 21, 2008 was procedural in nature and
not substantive, section 5 of the MCIA may not apply. The courts have held that members of
Council will not be in violation of section 5 of the MCIA where the subject matter of the
discussion relating to the pecuniary interest is merely procedural and not substantive.

In Audziss v. Santa ("Audziss"), 57 the Ontario Court of Justice considered a situation in which
five clectors applied for a compliance audit of the respondent councillor's election campaign
finances. At a council meeting held on April 23, 2001, the city clerk presented a request that a
special meeting be held on May 7, 2001 to debate the application. The May 7, 2001 date was
approved. At the April 23, 2001 meeting, the respondent councillor spoke in respect of the
procedural aspect of the application filed against him.*® Various councillors participated in a
discussion in respect of the procedural fairness of the meeting to be held on May 7, 2001. The

57[2003] 124 A.C.W.S. (3d) 1164 (Ont. S.C.J.).

58 Ibid. at 14.
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respondent councillor did not participate in the Special Meeting held on May 7, 2001. After
considering various case law, Justice Kozak stated:

"It is my finding that councillor Santa did not violate section 5(1)
of the Municipal Conflict of Interest Act. In my view a reasonable
interpretation of the provisions of section 5(I) presents an
ambiguity that must be interpreted in as favourable a manner as
possible to the person liable to the penalty. Section 5(I)
contemplates that where a member has any pecuniary interest in
any matter and is present at a meeting of the council at which the
matter is the subject of consideration, the member shall prior to
consideration of the matter at the meeting disclose his interest, not
take part in the discussion or vote on any question in respect of the
matter, shall leave the meeting and shall not attempt in any way
whether before, during or after the meeting to influence the voting
on such question.

On April 23, 2001 the issue as to whether or not to order an audit
was not the subject of consideration. This was reserved for May 7,
2001. The subject of consideration on April 23, 2001 was the
matter of procedure which existed in the confused minds of the
councillors present at the meeting. The distinction between
procedure and substance creates ambiguity as to at what point in
time a member is to declave his interest, leave the meeting and not
participate in any further discussions. At the meeting of April 23,
2001 Myr. Santa did not declare a financial interest, leave the
meeting and not participate in the discussions because he did not
feel compelled to do so, as his input was sought out when the
matter of process or procedure was discussed. When the
substance of the matter, as to whether to order an audit came on
for debate on May 7, 2001, councillor Santa declared his financial
interest, left the meeting, did not return until the meeting was over
and did not participate in the vote. "

Audziss can be distinguished from the Facts. The matter put forward at the April 23, 2001
meeting in Audziss was a matter of new business and was introduced to schedule the Special
Meeting of Council. At the May 21, 2008 meeting of Council, the matter was on the Agenda to
be discussed by Council.

In the Nova Scotia case of Stubbs v. Greenough®™ ("Stubbs™), a councillor had a pecuniary
interest in a matter before council. It was alleged that the councillor contravened the Nova

% Ibid. at 58 and 59.

% [1984] 25 A.C.W.S. (2d) 26 (N.S. S.C.).
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Scotia Municipal Conflict of Interest Act by, among other things, participating in a meeting held
on June 21, 1983. The meeting in question was allegedly a continuation of the meeting held on
June 14, 1983 at which time the councillor had a conflict of interest.

The items not finished at the June 14 meeting of Council were placed on the agenda for the June
21 meeting.%' A notice of motion was brought by two councillors in respect of a motion for the
reconsideration of the changed administrative policy in question. The councillor challenged the
notice of motion on a procedural basis. A debate ensued. The evidence suggested that the
debate was limited to procedure and not the subject matter of the policy in question.

A vote was held on the notice of motion which was a procedural matter. The councillor
participated in that vote. Another vote was held on the substantive portion of the motion. The
councillor did not participate in this vote.

The court found that the issue on which the councillor voted was a procedural matter. The
discussion related to the procedure and not the subject-matter of the issue. There, the defendant's
participation and vote was not in violation of the Act.%® The judge stated that even if it had been
a violation of the Act, it would have been an error in judgment.

Having reviewed the DVD Recording of the May 21, 2008 meeting and considering the nature
and/or length of discussions, we are of the opinion that the discussions before Council on May
21, 2008 were procedural in nature. There were no substantive discussions on WCD's
application to remove the "H" designation from zoning which took place at the May 21, 2008
meeting.

9. SAVING PROVISIONS — SECTION 10(2) OF THE MCIA

We are of the opinion that the contravention of the MCIA on May 21, 2008 may have been
committed through inadvertence or by reason of an error in judgment as contemplated by section
10(2) of the MCIA.

Section 10(2) of the MCIA provides that if a contravention of subsection 5(1), (2) or (3) was
committed through "inadvertence" or by reason of "an error in judgment," the member is not
subject to having his or her seat declared vacant and is not subject to being disqualified.

(a) "Inadvertence"

The courts have held that “inadvertence" involves oversight, inattention and
carelessness.®?

81 1bid. at 36.
62 Ibid. at 64.

% See e.g. Campbell v. Dowdall [1992] O.1. No. 1841 (Ont. Ct. J. (Gen. Div.)).

1g:h:\wpdocsivilicity of mississauga\world class developments limited\litigation opinion\final.doc




McLEAN & KERR vLce

Page 14

10.

In Re Verdun and Rupnow“, a councillor had declared his conflict of interest but then
answered certain questions about the matter in question during a council meeting. The
court made the following comments:

"I have already indicated that I am satisfied that Mr. Rupnow,
when participating in the deliberations on both occasions, did so
inadvertently in that he did not realize he may have been in
contravention of the [MCIA]...I cannot find that Mr. Rupnow
acted mala fides in such participation. 65

The contravention of section 5 of the MCIA by Mayor McCallion at the meeting held on
May 21, 2008 for failure to disclose the interest and the nature of the interest may have
been done inadvertently as a result of oversight or inattention. The matter took 37
seconds of Council's time. Nothing of substance to do with WCD's application to remove
the "H" designation from the zoning of the Property was discussed.

(b) "Error in Judgment"

In Re Graham and McCallion,% it was found that Mayor McCallion had made a bona

fide error in judgment in respect of her actions of contravening the MCIA. The appeal
court judge stated:

"Considering the matter objectively, and looking at all of the
circumstances as outlined in the evidence and by the trial judge,
there was and is ample evidence to support the finding of a bona
fide error in judgment .... in effect, the trial judge has found that
Mayor McCallion made an honest error in judgment and with no
improper motive. Motive is not relevant on the issue of conflict of
interest, but in our opinion it is relevant on the issue of bona fide
errvor in judgment. We therefore dismiss the appeal of the applicant
Graham."®’

If the contravention of section 5 of the MCIA by Mayor McCallion on May 21, 2008 was
a result of an honest error in judgment, section 10(2) of the MCIA would apply.

ATTEMPT TO INFLUENCE THE VOTING BEFORE, DURING OR AFTER
THE MEETING OF COUNCIL

611980] 117 D.L.R. (3d) 128 (Ont. Co. Ct.).

% Ibid. at 136.

€ (1982), 139 D.L.R. (3d) 508 (Ont. Div.Ct.).

7 Ibid. at 18.
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Pursuant to section 5(1)(c) of the MCIA, where a member has a pecuniary interest, direct or
indirect, in any matter and is present at a meeting of the council or local board at which the
matter is the subject of consideration, the member shall not attempt in any way whether before,
during or after the meeting to influence the voting on any such question.

In the recent case of Baillargeon v. Carroll, ("Carrol "},% the Ontario Superior Court of Justice
considered whether or not a School Trustee contravened sections 5(1)(b) and (c) of the MCIA. |
was found that the School Trustee had contravened of the MCIA by committing several specific
acts. These acts including the following:

(a) After the close of a Board's Administrative and Corporate Services meeting, the
School Trustee approached another trustee to ask whether or not she had
questioned a specific matter for the School Board. It was held that the member
should not have spoken to anyone about certain motions before the Board given
his conflict of interest;69 and

(b)  On May 15, 2008, the School Trustee sent an email to all of the trustees. It was
held that this email was an attempt to influence others on which the School
Trustee had the matters in which he had a conflict of interest.”

In the Nova Scotia case, Stubbs,”’ a member of council had made phone calls to other members
of council before a vote was to be made on an issue on which he had declared a conflict. Chief
Justice Glube stated that although the member did not intend to attempt to influence the vote,

"...the public perception of those telephone calls, and possibly the
subconscious purpose of [the respondent] violated section 6.1 of
the Act in that he failed to 'refrain from attempting in any
way...before...the meeting to influence the decision of the
council ...with respect to the matter. 72n

There are no facts presented to support a conclusion that Mayor McCallion attempted to
influence any vote before, during or after any meeting of Council relating to the application by
WCD for the removal of the "H" designation from the zoning of the Property.

There are no facts presented to support a conclusion that there was a contravention of section
5(1)(c) of the MCIA by Mayor McCallion.

58 [2009] O.J. No. 502 (Ont. S.C.1.).

% Ibid. at 78(f).

" Ibid. at 78(g)

71 [1984] N.S.J. No. 73 (N.S. S.C. [Trial Division]).

2 Ibid. at 65
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11. MEETINGS WITH THE LANDOWNER

Mayor McCallion attended meetings on March 18, 2008 with representatives of WCD, Easton's
and City staff and on December 15, 2008 with representatives of WCD and the Landowner.
There were no other members as defined by the MCIA at these meetings.

Subsection 5(1) provides that "where a member...has any pecuniary interest, direct or indirect, in
any matter and is present at a meeting of the council or local board at which the matter is the
subject of consideration," he or she must comply with a number of statutory obligations. Courts
have considered the use of the word "meeting" in section 5(1).

In Mangano v. Moscoe™ ("Mangano"), a councillor participated in a meeting of a sub-committee
and did not disclose his pecuniary interest in the matter of discussion at the meecting. It was held
that "meeting of a council or local board" as provided in section 5(1) did not include the sub-
committee meeting in question (i.e. the City of Toronto Transportation Committee). Justice
Farley stated:

...J am of the view that the legisiature specifically indicated in
section 5(1) that the member had to be "present at a meeting of
the council." It would have been redundant to say "of the council”
since section 1(h) includes meeting of the council (as well as a
meeting of a committee of council) within the definition of
"meeting.”

In light of the penal nature of the [MCIA], if the legislature wished
to catch the activity of a level lower than a meeting of the council,
then it clearly would have set out in section 5(1) that all levels of
meeting including those sub-committees were to be caught and
linked them individually to a member of such lower level entity.”

The proposition put forth in the case of and cases citing Mangano has recently been questioned.
In the decision of 2008 case, Jaffary v. Greaves” ("Jaffary"), Justice Wood of the Ontario
Superior Court of Justice examined section 5(1) of the MCIA and determined that "meeting of
council”, as defined by the MCIA, includes committee meetings.”®

Although section 5(1) may not be restricted to "a meetings of the council or local board”, there
are no decisions of the court finding that a meeting in which no other council members are

7 (1991), 28 A.C.W.S. (3d) 239 (Ont. Ct. (Gen. Div.)).

" Ibid. at 8-10; See also Alcock v. McDougald[2004] O.1. No. 4581 (Ont. S.C.J.) and Woodcock v. Moore [2006]
0.]. No. 2835 which confirm the proposition of Mangano.

7 [2008] Ontario Superior Court of Justice Court File No.: 56/08.

" Ibid. at 33-39.
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present are "meetings" as contemplated by the MCIA. We are of the opinion that the "meeting"
means a meeting in which decision-making or discussions amongst members influencing the
final decision-making are conducted.

1t 1s our opinion that the meetings held on March 18, 2008 with the representatives of WCD,
Easton's and City Staff and on December 15, 2008 with representatives of WCD and the
Landowner were not "meetings" as contemplated by section 5(1) of the MCIA.

There are no facts presented to support a conclusion that the Mayor attempted to influence any
member with respect to a vote relating to the relating to WCD's involvement with the Property.

lg:h:\wpdocsivil\city of mississauga\world class developments limited\itigation opinion\final.doc




Golder o

.7 Associates

September 24, 2009 Project No. 09-1113-0163

Mr. Domenic Tudino, B. A, LLB
City of Mississauga - Legai Division
300 City Centre Drive,

4th Floor

Mississauga, Ontario

L5B 3C1

RE: SOIL QUALITY IN OMERS VACANT LANDS

Dear Mr. Tudino:

This communication provides an overview summary of soil conditions of the vacant lands (Blocks 9 and 29 on
Registered Plan 43M-1010 (Site) owned by OMERS Realty Management Corporation (OMERS). The summary
is based on environmental site assessments conducted for the owner, which included a soil-sampling program
by Pinchin Environmental (Pinchin) for OMERS in July and August 2009. Golder Associates (Golder) peer-
reviewed Pinchin’s reports and work program for the City of Mississauga (City), and conducted supplementary
soil sampling at the Site in August 2009.

Soil Test Results

Soil and fill quality at the Site meets the Ontario Ministry of Environment (MOE) Table 3 Standards (Soil, Ground
Water and Sediment Standards for Use under Part XV.1 of the Environmental Protection Act, March 9, 2004) for
industrial/commercial/community use in a non-potable groundwater condition (Table 3), except for Beryllium
(Be). These Standards are applicable under current regulations for re-development of the Site.

Beryllium has been found to marginally exceed its Table 3 Standard in soil at four of more than 30 sample
locations on the Site. The current Table 3 Standard for Beryllium is 1.2 micrograms Be per gram of soil (ug/g),
which is equivalent to the common term of parts per million (ppm). A pg/g is equivalent to approximately 4 drops
in a 45-gallon drum. The maximum concentration of Beryllium found in the soil at the Site is 1.5 pg/g.

The slightly elevated concentrations of Beryllium in soil are associated with soil fill material and appear to be
bounded in a rectangular area approximately 100 m in length sub-parallel to Duke of York Boulevard and 40 m in
width in the eastern part of the Site. Although documented records of fili placement at the Site are not available,
the fill primarily consists of re-worked soil and rock fragments, and quite likely originated from the local area.
Further, it is quite possible that the Beryllium in the Site soil reflects the natural or background concentrations
where the soil or rock originated.

What is Beryllium

Beryllium is a naturally occurring element (number four on the Periodic Table of Elements). It is present in soil,
rocks and minerals such as coal. Although it is not used extensively for industrial purposes, Beryllium does have
uses as a hardening agent in metal alloys and has been used in the electronic and aerospace industries. Since
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Mr. Domenic Tudino, B. A, LLB 09-1113-0163
City of Mississauga - Legal Division September 24, 2009

the MOE first established its Standards for metals in soil in 1998, site investigations across Ontario have
indicated that it is not uncommon for Beryllium to occur naturally in Ontario soils and rocks at concentrations of
more than 1.2 pg/g.

MOE Proposed New Standards

The MOE proposed revisions to the Soil, Ground Water and Sediment Standards in 2008. Based on the
increased availability of data from across Ontario, the MOE has suggested that Beryllium concentrations of as
much as 2.5 pg/g will be considered acceptable for background soils. The MOE further proposes to make the
Beryllium Standard less stringent (10 pg/g) for re-development ranging from residential-parkland to industrial-
commercial-/‘community uses. The new proposed Standard was developed by the MOE with currently available
toxicology data to be protective of human health.

Thus, if and when the new proposed MOE Standards are approved by the Ontario Legislature, as is generally
anticipated, the soil at the Site would meet MOE Standards for Beryllium and other metals.

Why is Beryllium an Issue at the Site?

The exceedances of Beryllium relative to the current MOE Standard in soil at the Site is a waste-management
cost issue. A human-health risk assessment for the Site completed by AGRA Earth and Environmental in 1998
concluded that adverse human health effects are not likely to result from contact, ingestion and inhalation of the
Beryllium in soils at the Site. The less stringent revision to the Beryllium Standard proposed by MOE in 2008,
which is protective of human health, supports this claim.

As part of the re-development, removal of soil and fill from the Site is planned. The soil containing the slightly
elevated concentrations of Beryllium is not considered to be clean fill under current Ontario waste-management
regulations. Disposal of the soil and fill containing slightly elevated concentrations of Beryllium in a licensed
waste-management facility is required, and this has a strong influence on costs for preparation of the Site for re-
development. Following the planned excavation of soil and fill, confirmation sampling will be conducted to ensure
remaining soil meets the current MOE Standard.

Yours Truly
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David Smyth, M. Sc., P. Geo
Associate
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APPENDIX 3

McLEAN & KERR LLP

Barristers & Solicitors

SUITE 2800 TELEPHONE: 416 364 5371
130 ADELAIDE STREET WEST Fax: 416 366 8571
TORONTO, CANADA MSH 3P5 EMAIL: mail@mcleankerr.com

WEBSITE: www.mcleankerr.com
September 24, 2009 File No. 09-6157

The Corporation of the City of Mississauga
300 City Centre Drive

Mississauga, Ontario

L5B 3C1

Attention:  Mary Ellen Bench, City Solicitor
Dear Mary Ellen:
Re: Real Estate Opinion - Prospective Purchase of Lands located at 4255 Livihg Arts

Drive (et al), Mississauga, Ontario, for the development of the Sheridan Mississauga
Campus

We act as real estate counsel for the City.

As you know, McLean & Kerr LLP is a Toronto law firm established in 1921 and has the highest
"AV" peer review rating in Martindale-Hubbell (being a "Legal Ability Rating" of "Very High to
Pre-eminent" and a "General Ethical Standards Rating" of "Very High"). We provide specialized
and sophisticated legal counsel to a diverse clientele that includes independent entrepreneurs,
governmental, quasi-governmental and public sector institutions, pension funds, national
landlords and national tenants, lenders, insurance companies, title insurance companies and
major national and international corporations. We are widely recognized as having one of the
pre-eminent real estate and commercial leasing groups in Canada with a strong commercial
litigation practice. Our real estate practice group has structured and completed purchases, sales,
financings, leasing and the development of many large scale commercial businesses and
properties in Canada and abroad, including shoppmg centres, hotels, office complexes, "big box"
retail centres and airport terminals.

You have advised that the City entered into an agreement of purchase and sale dated as of July
20, 2009 (the "City Purchase Agreement") with OMERS Realty Management Corporation and
156 Square One Limited, as vendor, and the City, as purchaser, for the purchase by the City (the
"Purchase Transaction") of certain lands which we have called the "Property" (as defined in
Schedule "A"). Subsequent to the acquisition of the Property by the City, the Property was to be
leased by the City to Sheridan Institute of Technology & Advanced Learning ("Sheridan") for
the development of the Sheridan Mississauga Campus, as provided in the Memorandum of
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Understanding dated June 10, 2009 (the "MIOU") between the City and Sheridan. The City
Purchase Agreement had a contractual completion date of September 17, 2009 (the "Closing
Date").

You have further advised that at a closed meeting of City Council on September 16, 2009, a
number of concerns were raised with respect to the Purchase Transaction given various facts
surrounding the Property, including concerns regarding the involvement of World Class
Developments Limited ("WCD") with the Property.

At that meeting, City staff were instructed not to complete the Purchase Transaction on the
Closing Date and to seek a two week extension of the closing.

You have now asked for our opinion as to whether the documentation that was negotiated (and in
some cases, signed and settled) in respect of the City Purchase Agreement was appropriate to
protect the City, Council and staff, from any future claims by WCD or by Sheridan or by a third
party who might have an interest in acquiring the Property.

In providing the opinions contained in this letter, we have:

@) based our opinions on the facts as set out in Schedule "A" hereto (the "Facts"). Please
note that the opinions contained in this letter and the opinions contained in our separate
opinion letter respecting the municipal conflict of interest matter are both based upon the
Facts set out in Schedule "A";

(ii)  reviewed the affidavits, agreements, correspondence, emails, reports and other documents
as listed in Schedule "B" hereto (the "Documents Reviewed");

(i)  included our analysis of the law and general discussion of these matters in Schedule "C"
hereto ("Discussion and Legal Analysis"); and

(iv)  reviewed such other laws and documents as we have deemed necessary in order to give
the opinions contained herein.

OUR OPINIONS

Based strictly upon the foregoing and subject to the assumptions and qualifications set out
below, we are of the opinion that:

City Purchase Agreement

1. The City Purchase Agreement is a sophisticated and comprehensive agreement for the
purchase and sale of the Property and was negotiated between sophisticated parties who
each received the benefit of legal advice.

2. The City Purchase Agreement contains the typical clauses and conditions ordinarily
found in purchase and sale agreements of this type for the protection of the City as
purchaser.
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City legal staff exercised the proper standard of care in documenting the City Purchase
Agreement and in documenting the issues unique to the Purchase Transaction.

[Please see our Discussion and Legal Analysis at Part 2, Schedule ""C" for a detailed
discussion of the City Purchase Agreement.]

Possible Interest of WCD in and to the Property and the Environmental Issue affecting the

Property known prior to the execution of the City Purchase Agreement

4.

It was reasonable and prudent for City legal staff to ensure that the City Purchase
Agreement contained specific clauses and conditions to protect the City with respect to:

(a) the potential claim and interest of WCD in and to the Property and potentially as
against the City as purchaser under the City Purchase Agreement; and '

(b)  environmental issues affecting the Property.

[Please see our Discussion and Legal Analysis at Schedule "C" Sfor a detailed analysis
of potential claims by WCD (Part 2 (e) and Part 3) and the environmental issue
affecting the Property (Part 2 (d).]

Release Aoreement

Sheridan secured Federal/Provincial infrastructure stimulus funding to assist in the
construction costs of Phase I of the Sheridan Mississauga Campus on condition that
construction be completed by March of 2011. In the circumstances, it was reasonable
and prudent at the time the City entered into the City Purchase Agreement, for City legal
staff to ensure that the City entered into the Release Agreement with Sheridan whereby
Sheridan released the City from all damages, losses, costs and expenses suffered or
incurred by Sheridan as a result of or in connection with Sheridan's failure to receive the
anticipated infrastructure stimulus funding from the Federal and Provincial governments.

[Please see our Discussion and Legal Analysis at Schedule "C" for a detailed analysis
of potential liability of the City to Sheridan.]

Appraisals

6.

It was reasonable and prudent for the City to obtain two independent appraisals of the
market value of the Property. The actual purchase price for the Property negotiated by
the City and the Landowner and specified in the City Purchase Agreement is less than
both independent market value appraisals of the Property obtained by the City.

[Please see Discussion and Legal Analysis at Part 2 (b) of Schedule "C" concerning
the Appraisals.]
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Environmental Advice

7.

It was reasonable and prudent for the City to retain a specialized environmental lawyer to
advise the City on those provisions of the City Purchase Agreement and those aspects of
the Purchase Transaction which relate to environmental issues concerning the Property.
The environmental lawyer retained by the City is certified as an expert in environmental
law by the Law Society of Upper Canada. In the circumstances, it was reasonable and
prudent for the City to rely upon the advice of its environmental lawyer.

It was reasonable and prudent for the City to retain an environmental consultant to
complete a peer review of the environmental tests of the Property which had been
prepared for the Landowner, and to advise the City generally regarding environmental
issues concerning the Property. In the circumstances, it was reasonable and prudent for
the City to rely upon the advice of its environmental consultant.

[Please see our Discussion and Legal Analysis at Part 2 (d) of Schedule "C"
concerning the environmental issue at the Property.]

Liabilitv of City to WCD

10.

Pursuant to the Mutual Release and the WCD Release, WCD no longer has any claim or
interest in or to the Property or against the City in connection with the Property.

In addition to the specific clauses and conditions contained in the City Purchase
Agreement to protect the City with respect to any claims by WCD, it was reasonable and
prudent for the City to obtain an indemnity from the Landowner with respect to potential
claims by WCD, as provided in the Indemnification and Hold Harmless Agreement. The
Indemnification and Hold Harmless Agreement is now moot as WCD no longer has any
claim or interest in or to the Property.

[Please see our Discussion and Legal Analysis at Part 2 (e) and Part 3 of Schedule "C"
concerning liability of the City to WCD.}

Liability of City to Landowner

11.

12.

The City, by failing to deliver the purchaser's closing deliveries on the Closing Date
pursuant to Section 11.1 of the City Purchase Agreement may be in default of its
obligation to complete the purchase of the Property pursuant to Section 11.1 of the City
Purchase Agreement.

If it is determined that the City is in default under Section 11.1 of the City Purchase
Agreement for failing to complete the purchase of the Property on the Closing Date, then
the City may forfeit the deposit of $100,000 and, furthermore, the City may also be liable
to the Landowner (subject to the Landowner's duty to mitigate) for all reasonably
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foreseeable damages, losses, costs and expenses incurred by the Landowner as a result of
the wrongful breach of the City Purchase Agreement by the City.

[Please see our Discussion and Legal Analysis at Part 4 of Schedule "C" concerning
liability of the City to the Landowner.]

Liability of City to Sheridan

13.

14.

15.

16.

Each of the City and Sheridan is under an implied duty to act in good faith in the
performance of its respect rights and obligations under the MOU.

By virtue of the express term of the MOU obligating the City to acquire the Property and
also by virtue of the implied duty to act in good faith, the City is likely to be bound under
the MOU to proceed within a reasonable time frame and to use commercially reasonable
efforts to acquire the Property for a purchase price not to exceed $15,000,000 for the
purpose of developing the Sheridan Mississauga Campus.

Should the City fail to acquire the Property within a reasonable time frame, the City may
be liable to Sheridan for breach of contract and breach of the City's implied obligation to
act in good faith. Subject to Sheridan's duty to mitigate, potential damages recoverable
by Sheridan from the City, if supported by the facts, may include:

(a) out-of-pocket costs, expenses, fees and charges incurred by Sheridan with respect
to various consultants, lawyers, municipal planners, architects, engineers and
surveyors retained by Sheridan in connection with receiving advice and preparing
development and site plans with respect to the proposed Sheridan Campus
development on the Property; and

(b) additional, consequential and possibly punitive damages.

Damages recoverable by Sheridan will not include loss of infrastructure stimulus funds
bascd upon the express terms of the Release Agreement.

[Please see our Discussion and Legal Analysis at Part 5 of Schedule '"C" concerning
liability of the City to Sheridan.}
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Liability to Third Parties

17.  The Facts and the Documents Reviewed do not indicate notice from any third party of
any interest in or concerning the Property. In absence of notice to the City from any third
party claiming an interest in or conceming the Property, it is unlikely that any valid third
party claim in or concerning the Property exists. It is not customary practice to obtain a
release or indemnity from a vendor of real property in respect of unknown claims from
unknown third parties.

[Please see our Discussion and Legal Analysis at Part 6 of Schedule "C" concerning
liability of the City to third party claims.]

ASSUMPTIONS AND QUALIFICATIONS

The opinions expressed above are subject to the following assumptions and qualifications:

(2)

(b)

in expressing the opinions herein, we have considered such questions of law and
have examined such records and certificates of public officials and others and
originals, copies or facsimiles of such other agreements, instruments, certificates
and documents as we have deemed necessary or advisablc as a basis for the
opinions expressed above. We have not participated in the preparation and
settlement of any of the Documents Reviewed or any negotiations or discussions
concerning the transactions contemplated thereby (including, without limitation,
the Purchase Transaction) and we have assumed that there are no facts,
documents, agreements, understandings or arrangements other than the Facts and
the Documents Reviewed that are relevant to the subject matter of this opimion
letter;

we have assumed:

(1) the accuracy, authenticity and completeness of the copies of the
Documents Reviewed and all other documents provided to us;

(i)  that each of the parties to the relevant agreements included in the
Documents Reviewed was and continues to be incorporated and duly
organized under all applicable laws and each such party is a subsisting
corporation with all requisite power, authority, legal right and capacity to
create, execute, deliver and perform its obligations under the relevant
agreements in the Documents Reviewed;
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(©)

(d)

(e)

)

9]

(1ii)  that each of the agreements included in the Documents Reviewed,

(A)  has been properly authorized by all necessary corporate action of
each of the parties hereto and by all other necessary parties and has
been duly executed and delivered by each of the parties thereto;
and

(B)  accurately sets out the financial and business terms agreed between
the parties thereto.

(iv)  that the execution and delivery by each party of each of the agreements
included in the Documents Reviewed to which it is a party and the
performance by it of its obligations thereunder have not and will not
contravene, conflict with, result in a breach of or constitute a default
under: (i) the articles, by-laws or other constating documents of such
party, (i1) any laws or (iii) any resolutions of the directors (or any
committee of directors) or shareholders of such party;

V) each of the agreements included in the Documents Reviewed has been
duly executed and delivered by each party thereto;

(vi)  each of the agreements referred to in Part 1 of Schedule "A" constitutes a
legal, valid and binding obligation of each of the parties, enforceable
against each of such parties in accordance with its terms;

no opinion or certification is made or expressed by us in respect of the quality of
title to the Property;

no opinion or certification is made or expressed by us on the legal validity of the
purported tender by the Landowner upon the City of the Landowner's closing
deliveries pursuant to Section 10.1 of the City Purchase Agreement, which
occurred on September 17, 2009;

no opinion or certification is made or expressed by us in connection with the
environmental condition of the Property, the legal or professional advice received
by the City in connection with the environmental condition of the Property or the
sufficiency of specific provisions and agreements entered into in connection with
the environmental condition of the Property;

no opinion or certification is made or expressed by us regarding the market value
of the Property or the quality or sufficiency of the appraisals received by the City;

that our opinions are subject to all legal and equitable limitations and other laws
affecting the enforcement of rights and remedies from time to time in effect and
limitations imposed upon the enforcement of the rights and remedies in the
discretion of a court of competent jurisdiction.
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We are solicitors practising in the Province of Ontario and as such we restrict our opinions to the
laws of the Province of Ontario and Canadian federal laws having application in the Province of
Ontario as of the date hereof.

The opinions expressed above are given only to the party to whom this opinion is addressed and
only in connection with the City's prospective purchase of the Property and may not be assigned
to and may not be relied on by any other person or for any other purpose.

Yours very truly,

o //e’*ﬂ //\/)
hle
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SCHEDULE "C" — DISCUSSION AND LEGAL ANALYSIS

The City has asked that we comment on the appropriateness of the documents and agreements
that were negotiated (and in some cases, settled and executed by the parties) in connection with
the Purchase Transaction to protect the City from any future claims by WCD, Sheridan or by a
third party who might have an interest in acquiring the Property.

1. STANDARD OF CARE — REAL ESTATE PRACTICE

The standard of care owed by the solicitor to the client in the performance of work pertaining to
a real estate transaction is founded in principles of both contract and in tort.

The standard of care expected of a real estate solicitor has been stated as follows: "4 solicitor is
required to bring reasonable care, skill and knowledge to the performance of the professional
service which he has undertaken...The requisite standard of care has been variously referred to
as that of the reasonably competent solicitor, the ordinary competent solicitor and the ordinary
prudent solicitor.”™ The difficulty lies in applying this standard of care to the facts of any
particular case.

The courts have held that lawyers should be aware of what their clients intend to do and must
perform what is necessary to accomplish that end, failing which the lawyer must notify the client
of the client's inability to do s0.*® The courts have rejected the "prevailing practice" argument
and stated that "if the risk of harm from following prevailing practice is both foreseeable and
readily avoidable, a solicitor is negligent in following that practice”.*’

Errors in practice have occurred because a solicitor was unaware of legislation or case law which
affected the transaction. Supreme Court of Canada has held that "the solicitor must have
sufficient knowledge of the fundamental issues or principles of law applicable to the particular
work he has undertaken to enable him to perceive the need to ascertain the law on relevant

Providing negligent advice has also been the subject of jurisprudence. The courts have held that
a solicitor has a duty to warn a client of the risk involved in a course of action, contemplated by
the client or by his solicitor on his behalf, and to exercise reasonable care and skill in advising
the client. If he fails to warn the client of the risk involved in the course of action and it appears

4 Central Trust Company v. Refuse et al., [1986] 2. S.C.R. 147 ["Central Trust"]
% 120 Adelaide Leaseholds Inc. v. Thomson, Rogers (1995) 43 R.P.R. (2d) 79 (Ont. Gen. Div)
47 Glivar v. Noble (1985), 8 0.A.C. 60 (C.A.)

“ Central Trust, supra, note 1
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probable ;cglat the client would not have taken the risk if he had been so warned, the solicitor will
be lLiable.

The Facts demonstrate that City staff identified 5 broad areas of concern with respect to the
Purchase Transaction which will be discussed in detail below:

(a) sufficiency of purchase price;

(b) title concerns and requisitions;
(c) environmental concerns;

(d)  possible claims by WCD; and

(e) possible claims by Sheridan.

Based upon, the Facts and Documents Reviewed, it is our opinion that City legal staff acted with
the appropriate standard of care in documenting the City Purchase Agreement, and the specific
factual issues that were unique to the Purchase Transaction.

2. PURCHASE TRANSACTION

(a) General Matters

The City Purchase Agreement is a sophisticated and comprehensive agreement for the purchase
and sale of the Property and was negotiated between sophisticated parties who cach received the
benefit of legal advice. It contains typical clauses and addresses typical concerns ordinarily
found in purchase and sale agreements for vacant land or for commercial property with many
usual protective clauses and conditions having been inserted for the benefit of the purchaser. It
also contains specific clauses and provides for the execution of ancillary agreements to deal with
specific factual matters of concern to the City, as purchaser, including matters connected with
WCD's claims in the Property, and environmental issues raised in connection with the Property.

(b) Purchase Price

The City Purchase Agreement provided a purchase price of $14,908,902 plus applicable taxes,
which was based upon a per acre price of $1,743,731.22 per acre.

While this price is $416,402 more than the purchase price that WCD had agreed in the WCD
Purchase Agreement to pay for the Property two years earlicr, the purchase price is less than the
estimated market values provided in both the IF Appraisal and in the OAC Appraisal (being
approximately $11,596,098 less than the OAC Appraisal; $2,191,098 less than the IF Appraisal;
and $6,466,098 less than the City’s confidential internal staff conclusion of the market value of
the Property.)

* Major v. Buchanan et al. (1975), 61 D.L.R. (3d) 46 (H.C.].)

hi\wpdocs\ptd\city of mississauga\word class developments limited\real estate opinion - final.doc




McLEAN & KERR rie
Page 3

We are of the view that it was reasonable and prudent for City staff to obtain the two appraisals
and that the purchase price is less than the estimated market value of the Property identified in
those appraisals.

(c) Title Matters - Requisitions

It is usual for the purchaser in a real cstate transaction to satisfy itself as to the quality of the title
to the property held and to be conveyed by the vendor, and that the conveyance of good and
marketable title to the property by the vendor to the purchaser be a condition of the closing of the
real estate transaction.

Article 4 of the City Purchase Agreement deals with title to the Property. It contains usual title
clauses and permits the City, as purchaser, until 6:00 p.m..on Thursday, September 3, 2009 to
examine the title to the Property and to submit any valid objections to title to the Property within
that time.

We are advised that City staff completed a search of title to the Property. That title search
identified 2 number of registered instruments which in the professional opinioen of the City's legal
staff did not adversely affect the marketability or quality of the Landowner's title to the Property.
Those registered instruments are identified in Schedule "B" to the City Purchase Agreement as
"Permitted Encumbrances”.

The City Purchase Agreement contemplates that these "Permitted Encumbrances" will remain
registered against the title to the Property after the conveyance of title to the City from the
Landowner.

We are of the view that it is prudent practice in a sophisticated real estate transaction to negotiate
a permitted encumbrance schedule, as was completed here.

We are advised that the City's search of title also revealed certain registered instruments which in
the professional view of the City's legal staff did adversely affect or encumber the quality and
marketability of the title to the Property. These instruments included two registered debentures,
each in the original principal amount of $500,000,000.

A letter of requisitions dated September 2, 2009 was sent by the City's legal staff to counsel for
the Landowner requiring that these mortgages be discharged as a requirement of the City's
purchase.

We confirm that providing such a requisition letter is proper practice in the real estate bar and we
confirm that the requisition letter was provided to the Landowner within the time period
permitted in Section 4 of the City Purchase Agreement.

In our view, the conduct of City legal staff in settling the clauses in the City Purchase Agreement
dealing with title matters and the identification and negotiation of permitted encumbrances of
title and the delivery of a requisition letter prior to the agreed requisition date, all was
appropriate and prudent and consistent with proper practice in the real estate bar for the
protection of the client purchaser.
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(d) Environmental Matters

A purchaser of real estate, in addition to searching the title to a property, will also complete due
diligence inquiries concerning off-title matters, including the zoning of a property, status of work
orders conceming the property, existence of any realty tax arrears and the environmental
condition of the property, as a condition of, and prior to, the closing of the transaction.

It is not unusual to encounter environmental issues when dealing with vacant urban land in
Ontario which is located within an otherwise developed area, as was the case with the Property.

During the due diligence phase of the Purchase Transaction, the Landowner provided the City
with environmental reports that it had commissioned in respect of the Property. These reports
identified a possible concern with elevated beryllium levels in certain areas of the Property.

The City retained an environmental consultant to act for the City and to peer review the
environmental reports that had been prepared for the Landowner in respect of the Property and to
advise the City generally on environmental matters in connection with the Property. City staff
also retained a specialized environmental lawyer who provided advice on the environmental
clauses contained within the City Purchase Agreement. These clauses are found at Article 9 of
the City Purchase Agreement and in the Environmental Agreement between the City and the
Landowner.

It is our view that it was reasonable and prudent for the City to investigate regarding the
environmental condition of the Property, and having been made aware of the possible 1ssues
concerning elevated beryllium levels, to retain its own environmental consultant to complete the
peer review and provide other advice and to retain specialized environmental legal counsel to
specifically advise in respect of environmental issues in connection with the Purchase
Transaction. It was also reasonable for the City to reply upon such advice obtained.

) WCD Matters

We are advised that during the negotiation of the City Purchase Agreement, the Landowner
disclosed the potential of a claim by WCD that WCD had a continued interest in the Property.

Such a claim by WCD would, if proven, be a material adverse encumbrance on the title of the
Property to be conveyed to the City.

Section 6.1 (b) of the City Purchase Agreement specifically deals with a possible claim by WCD
and provides that, as a condition of closing, the Landowner must provide the City by 10:00 a.m.
on the Closing Date with either: (i) a final signed settlement agreement with WCD, or (i1) a court
order confirming termination of the WCD Purchase Agreement.

Schedule "C”" to the City Purchase Agreement contains the Indemnification and Hold Harmless
Agreement given by the Landowner in favour of the City and Sheridan. The Indemnification and
Hold Harmless Agreement operated to indemnify the City and Sheridan from any costs or
damages either incurred as a result of a claim by WCD in or to the Property and the WCD
Purchase Agreement and termination thereof by the Landowner. At Section 6 of the
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Indemnification and Hold Harmless Agreement, specific provision was also made in respect of
legal fees that might be incurred by the City and by Shendan.

In our view, it was reasonable and prudent for City legal staff to obtain the Indemnification and
Hold Harmless Agreement given the uncertainties faced by the City at the time in proceeding
with the Purchase Transaction without a final determination of WCD's rights in the Property, if
any, having been made.

The Indemnification and Hold Harmless Agreement is now moot as WCD no longer has any
claim or interest in or to the Property given the Mutual Release and the WCD Release.

It was reasonable and prudent for the City to specifically address a possible claim by WCD in the
City Purchase Agreement, separate from the more general representations, warranties, covenants
and agreements dealing with title matters, as the possibility of a WCD claim was specifically
known to the Landowner and disclosed to the City. '

63 Claims by Sheridan

The Release Agreement dated as of July 21, 2009 from Sheridan in favour of the City provides a
full release by Sheridan of any damages, losses and costs which are suffered, sustained or
incurred by Sheridan as a result of a failure to receive the anticipated Federal/Provincial
infrastructure monies.

Sheridan secured Federal/Provincial infrastructure stimulus funding to assist in the construction
costs of Phase I of the Sheridan Mississauga Campus on condition that construction be
completed by March of 2011.

In our view, it was reasonable and prudent in the circumstances for City legal staff to obtain the
Release Agreement.

3. LIABILITY OF THE CITY TO WCD

The Landowner as vendor under the WCD Purchase Agreement terminated the WCD Purchase
Agreement in accordance with its terms. WCD as purchaser under the WCD Purchase
Agreement disputed the validity of the termination of the WCD Purchase Agreement by the
Landowner and continued to claim an interest in the Property. Litigation ensued between the
Landowner and WCD to determine the respective rights and obligations of the Landowner and
WCD under the WCD Purchase Agreement and the rights and interest of WCD 1n the Property.

The litigation between the Landowner and WCD with respect to the WCD Purchase Agreement
and the Property has been settled. WCD pursuant to the Mutual Release released the Landowner
(including their successors and assigns) from any and all claims, demands, damages, actions and
liabilities arising out of or in connection with the WCD Purchase Agreement, and furthermore,
WCD has released any right, title or interest it may have in the Property.

h:\wpdacs\ptd\city of mississauga\word class developments limited\real estate opinion - final.doc
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The Mutual Release is expressly stated to be given voluntarily by WCD and by the Landowner
for the purpose of making a full and final compromise, adjustment and settlement of all claims in
respect of the WCD Purchase Agreement and the Property.

Pursuant to the WCD Release, WCD released and discharged the City from any and all claims,
damages, demands, actions and liabilities arising out of or in connection with the WCD Purchase
Agreement. In addition, WCD, pursuant to the WCD Release, also released any right, title or
interest it may have in the Property.

Pursuant to the Mutual Release and the WCD Release, WCD no longer has any claim or interest
in or to the Property or against the City in connection with the Property.

In addition to the clauses and conditions contained in the City Purchase Agreement to protect the
City with respect to any claims by WCD, it was reasonable and prudent for the City to obtain an
indemnity from the Landowner with respect to the claims by WCD as provided in the
Indemnification and Hold Harmless Agreement. The Indemnification and Hold Harmless
Agreement is now moot as WCD no longer has any claim or interest in or to the Property.

4. LIABILITY OF THE CITY TO THE LANDOWNER

We express no opinion upon the legal validity of the purported tender by the Landowner upon
the City of the Landowner's closing deliveries pursuant to Section 10.1 of the City Purchase
Agreement, which tender occurred on the scheduled Closing Date of September 17, 2009
pursuant to Section 3.1 of the City Purchase Agreement.

The City, by failing to deliver the purchaser's closing deliveries on the Closing Date pursuant to
Section 11.1 of the City Purchase Agreement may be in default of its obligation to complete the
purchase of the Property pursuant to Section 11.1 of the City Purchase Agreement.

If it is determined that the City is in default under Section 11.1 of the City Purchase Agreement
for failing to complete the purchase of the Property on the Closing Date, then the City may
forfeit the deposit of $100,000 and, furthermore, the City may also be liable to the Landowner
(subject to the Landowner's duty to mitigate) for all reasonably foreseeable damages, losses,
costs and expenses incurred by the Landowner as a result of the wrongful breach of the City
Purchase Agreement by the City.

Although the Landowner purported to tender its closing deliveries pursuant to Section 10.1 of the
City Purchase Agreement on the Closing Date, it has not yet notified the City of its position with
respect to the purported failure of the City to deliver its closing deliveries on the Closing Date.
Assuming the Landowner's tender of its closing deliveries was legally effective, then the
Landowner may elect to terminate the City Purchase Agreement, retain the deposit and reserve
the right to pursue a damage claim against the City for all reasonably foreseeable damages,
losses, costs and expenses incurred by the Landowner as a result of the wrongful breach by the
City and the resulting termination of the City Purchase Agreement by the Landowner.

hi\wpdocsptd\city of mississauga\word class developments limited\real estate opinion - final.doc
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The City may be unable to rely upon the condition set out in Section 6.1 (b) of the City Purchase
Agreement to avoid and postpone its obligation to complete the purchase of the Property under
Section 11.1 of the City Purchase Agreement.

Section 6.1 (b) of the City Purchase Agreement provides that the City's obligation to complete
the purchase transaction is subject to the condition and requirement that the City be satisfied that
the title to the Property was unencumbered by any claim or lien by WCD and delivery to the City
of a final signed settlement agreement or court order between WCD and the Landowner whereby
the WCD Purchase Agreement was terminated.

This condition may have been satisfied by the Landowner by delivering to the City the Mutual
Release and the WCD Release. Furthermore, pursuant to Section 6.2 of the City Purchase
Agreement, the condition in favour of the City under Section 6.1 (b) may be deemed to have
been satisfied since the City did not give written notice terminating the City Purchase Agreement
prior to 10:00 a.m. on the Closing Date. The City has disputed the validity of the Landowner's
tender. Discussions between the City, the Landowner and Sheridan are continuing.

5. LIABILITY OF THE CITY TO SHERIDAN

Basic Questions and Issues:

1. Is the MOU a legally binding and enforceable agreement between the City and Sheridan
or is it unenforceable and void at law on the basis that the MOU only constitutes a written
agreement and understanding to negotiate subsequent contracts and agreements?

2. If the MOU is a legally binding and enforceable agreement, then what terms of the MOU
are enforceable and what terms (essentially relating to the negotiation of further contracts and
agreements) are unenforceable?

3. Are the parties to the MOU subject to a legal duty to act in good faith in the performance
of the respective rights and obligations under the MOU?

4. Can the City rely upon the Release Agreement to avoid any damages and losses incurred
by Sheridan as a result of Sheridan's failure to receive any anticipated stimulus funding from the
Federal and Provincial govemments to assist with the construction of Phase 1 of the Shendan
Campus to be built on the Property?

Basic Facts and Summary of the Essential Terms and Conditions of the MOU:

1. Pursuant to By-Law No. 0182-2009 dated June 10, 2009, the Council of the City
authorized the City to execute (and affix the City's corporate seal to) the MOU between the City
and Sheridan, which MOU outlines the basic terms and conditions relating to the development of
Sheridan's Mississauga Campus upon the Property. The By-Law also authorizes City staff to
enter into negotiations with Sheridan and third parties as required and to take all necessary
action, to facilitate the development of the Sheridan Mississauga Campus, including but not
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limited to the execution of any necessary contracts, leases, agreements and amending agreements
with Sheridan and third parties as may be required.

2. The MOU was executed by the City and Sheridan on June 10, 2009. The parties entered
into the MOU "to establish the framework for agreement relative to the establish of a Sheridan
campus in the City of Mississauga”.

3. The essential terms of the MOU are as follows:

(a) Sheridan is to facilitate the process by which the City shall acquire the Property
for a price not to exceed $15,000,000 for the purpose of developing the Campus.

(b) The City shall enter into a long term 99 year lease(s) at nominal rent through
which the City shall make the Property available to Sheridan for the purpose of
development of the Campus.

(©) Under the lease(s) Sheridan will be responsible for utilities and maintenance.

(d  Phase I of the Campus will consist of a business school to be contained in a single
building of approximately 133,000 square feet plus additional ﬂoor space to
accommodate street level retail as agreed to by the parties.

(e) The parties acknowledge that significant funding for Phase I will come from the
Federal/Provincial Infrastructure Fund and that construction must begin as soon as
possible to meet the infrastructure funding timelines committed to by Sheridan.
The parties agreed to work in partnership to expedite all necessary approval for
the construction of Phase I

® The Sheridan Campus is to be fully built out over approximately 15-20 years and
will be developed in accordance with a master plan to be agreed to by the parties.

(g) Phase I will include the expansion of the business school to a size required to
accommodate the needs of 5,500 students. Further phases will be identified and
the development agreed upon by the parties from time to time. Details of Phase 11
and all further phases of development will be identified in the master plan
agreement to be entered into between the parties. Sheridan alone is responsible,
at its own cost, for undertaking the construction of the Campus in accordance with
the master plan.

(h) At no time during the term of the master plan will the City entertain selling the

Property to anyone other than Sheridan or allowing another educational institution
to develop the Property.

Legal Principles:

1. The general test for legally and binding enforceable contract is that all of the essential
terms and conditions of the agreement must have been settled by the parties. If the written
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agreement is incomplete because essential provisions intended to govern the contractual
relationship have not been settled or it is too general or uncertain to be valid m itself, then the
incomplete agreement or document will not be at law legally binding or enforceable by the
parties.’® In certain circumstances, the courts have stated that terms which are uncertain (and
therefore not enforceable) may be excised from the contract, if the rest of the agreement is
capable of being enforced.”’

2. However, where the parties have executed a letter of intent or other preliminary
agreement, the courts may determine that the parties are bound by the terms in such document if
an intention by the parties to be bound can be found in the document or inferred from the
relevant circumstances. The parties will more likely be bound by 2 letter of intent or preliminary
agreement where the parties to the document have acted on the document for a period of time or
have expended considerable sums of money in reliance upon the terms contained in the
document.>

3. Under Canadian law the parties to a contract are obligated to perform in accordance with
the express and implied terms of the contract. The duty to perform must be carried out precisely
and exactly. The performance which falls short of what is required under the terms of the
contract will constitute a breach of contract by such party.>

4. Once a contract has been entered into, it is now generally accepted under Canadian law
that the parties to the contract are subject to an implied obligation to act in good faith in the
excrcise of their rights and the performance of their obligations under the contract. > The law
requires that parties to a contract to exercise their rights and perform their obligations under that
agreement honestly, fairly and in good faith.

The "good faith standard" while permitting a party to act self-interestedly, also positively
requires that such party, in its decisions and actions, have regard to the legitimate interests of the
other party to a contract.

Cases where duty of good faith has been implied have been viewed as falling into three broad
categories:

50 See eg Wilcox v. DeWolfe (1994), 21 Alta. LR. (3d) 160 (Alta. Q.B.)

SU Br. Amer. Timber Co. v. Elk River Timber Co., [1934] 2 W.W.R. 658 (B.C.C.A.); see also Fridman, "The Law of Contract”,
Athed., p. 21

32 Chitty on Contracts, 28th ed., para 2-115; see also Turriff Construction Lid. v. Regalia Knitting Mills (1971) 22 E.G. 169

53 Continental Securities v. McLeod (1995), 10 B.C.L.R. (3d) 307 (B.C.5.C,); see also Fridman, "The Law of Contract, 4" ed., p.
547

3 Canadian Encyclopedic Digest, SA, Ch. 32, para 755
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(1) those imposing a duty to co-operate in achieving the objectives of the
agreement'5 >

(1) thosei unposmg limits on the exercise of discretionary power provided for in the
contract

(iii)  those precluding parties from evading contractual duties, such as engaging in
conduct not strictly prohibited by the letter of their agreement, but that effectively
defeats the other party's contractual rights.”’

Essentially, the implied obligation to act in good faith supports the concept and legal principle
that one party to a contract should not act in such a way as to deprive the other party of an
anticipated benefit under the contract.

A duty of good faith may also arise from one party's representations or undertakings to the other
party.”® Whether or not a party under a duty of good faith has breached that duty will depend on
all the circumstances of the case, including whether the party subject to a duty of good faith
conducted itself fairly throughout the process.

Thus, an implied duty of co-operation in achieving the objectives of an agreement is one
manifestation of an implied duty of good faith relating to performance of the agreement.
Accordingly, the circumstances in which a contract arises may permit the court to imply a
positive duty by one party to take such action as will permit the opposite party to be in a position
to act to secure the benefits to which that party is entitled under the contract.”

Potential Liability of the City to Sheridan for Failure to Acquire the Property:

1. Certain provisions of the MOU are likely to be a legally binding upon and enforceable by
cach of the City and Sheridan in accordance with and subject to the terms and conditions thercof.
The reasons in support of our opinion are as follows:

(a) The execution of the MOU was authorized by the Council of the City pursuant to
By-Law 0182-2009 and thc By-Law authorized the Commissioner of Corporate
Services and Treasurer and the City Clerk to execute and affix the corporate seal
to the MOU.

% CivicLife.com Inc. v. Canada (A.G.) (2005), 2005 CanLll 36455 (Ont. $.C.)

% Mesa Operating Ltd. Partnership v. Amoco Canada Resources Ltd. (1994), 13 B.L.R. (2d) 310 (Alta. C.A)
*1. Canada Deposit Insurance Corp. v. Canadian Commercial Bank (1998), 1998 CarswellAlta 1088 (Alta. Q.B.)

B Markakis v. Yuck (2003) 2003 ABQB 122

o Dynamic Transport Ltd. v. O.K. Detailing Lid., [1978] 2 S.CR. 1072; see also Makowecki v. St. Martin (1990) 1990
CarswellAlta 433 (Alta. Q.B.)
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(b)  The parties did not include in the MOU any express provision stating that the
MOU was not binding or that a legally binding relationship would only arise upon
the execution of the subsequent agreements and lease(s) contemplated by the
MOU.

(c) The words, "I/we have authority to bind the Corporation", was included in the
MOU immediately below the execution spot for both the City and Sheridan.

Each of the City and Sheridan is under an implied contractual duty to act in good faith in the
performance of its rights and obligations under the MOU.

By virtue of the express term of the MOU obligating the City to acquire the Property and also by
virtue of the implied duty to act in good faith, the City is likely to be contractually bound under
the MOU to proceed within a reasonable timeframe and to use commercially reasonable efforts
to acquire the Property for a purchase price not to exceed $15,000,000 for the purpose of
developing the Sheridan Mississauga Campus.

2. The MOU imposes upon the parties an implied obligation to act in good faith in the
performance and fulfilment of all other terms and objectives under the MOU (which are in
addition to the obligation of the City to use commercially reasonable efforts to acquire the
Property), including the following:

(a) the negotiation and execution of one or more long term lease(s) for 99 years at a
nominal rent through which the Property will be made available to Sheridan for
the purposes of the development of the Sheridan Campus;

(b)  working in partnership to expedite all necessary approvals of Phase I (i.e. a
business school to be contained in a single building of approximately 133,000
square feet plus additional floor space to accommodate street level retail); and

() the negotiation of a master plan for the Sheridan Mississauga Campus applicable
to Phase I, Phase II and future phases, as applicable.

If the parties, acting in good faith, are unable to resolve any new fundamental business issues
(not otherwise specifically addressed in the MOU) during the negotiation of a subsequent lease,
master plan or subsequent agreement, then cach party may not be legally obligated to cnter into
such other lease or agreement and may be permitted upon notice to the other party to withdraw
from further negotiations with respect to such agreement.

In this connection, we note the significant business issues with respect to the development of the
Sheridan Mississauga Campus and land lease remain subject to negotiations between the parties.
An email dated September 16, 2009 from Karam Daljit of Sheridan to Bruce Carr of the City
(see item 11 in Schedule "B", Documents Reviewed) makes reference to various business issues
to be negotiated and resolved by the parties in connection with the Phase I development of the
Sheridan Mississauga Campus. Such business issues include the scope and cost of the City's
work and Sheridan's work respecting the Phase 1 development, various business issues under the
land lease and determining the party to assume responsibility to remove the H zoning.
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3. Should the City fail to acquire the Property within a reasonable timeframe, the City may
be liable to Sheridan for breach of contract and breach of the City's implied obligation to act in
good faith. Subject to Sheridan's duty to mitigate, potential damages recoverable by Sheridan
from the City, if supported by the facts, may include:

(2) out-of-pocket costs, expenses, fees and charges incurred by Sheridan with respect
to various consultants, lawyers, municipal planners, architects, engineers and
surveyors retained by Sheridan in connection with receiving advice and preparing
development and site plans with respect to the proposed Sheridan Campus
development on the Property; and

(b)  additional, consequential and possibly punitive damages.

4. Damages recoverable by Sheridan will not include the loss of infrastructure stimulus
funds based upon the express terms of the Release Agreement.

6. LIABILITY TO THIRD PARTIES

The Facts and Documents Reviewed do not indicate notice from any third party of any interest in
or concerning the Property. In the absence of notice to the City from any third party claiming an
interest in or concerning the Property it is unlikely that any valid third party claim in or
concerning the Property exists. It is not customary practice to obtain a release or indemnity ﬁrom
a vendor of real property in respect of unknown claims from unknown parties.
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At your request, we provide this report describing our investigation and analysis of the above
referenced property, as of September 29", 2009. The specific intent of this report is to evaluate
the market value of the subject site according to the proposed use and requirements (i.e.
restrictive covenants) outlined in the Agreement of Purchase and Sale to the City of Mississauga
(dated July 20™, 2009, and included in Appendix B). Further details concerning our analysis and
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EXECUTIVE SUMMARY

The specific intent of this report is to evaluate the market value of the subject site according to
the proposed use and requirements (i.e. restrictive covenants) outlined in the Agreement of
Purchase and Sale to the City of Mississauga (dated July 20", 2009, and included in Appendix
B). In short, the City of Mississauga intends to purchase the subject site and lease it to Sheridan
College for the development of a 450,000 SF college campus.

Our analysis of the market value of the subject site, in accordance with the terms included in the
City's Agreement of Purchase and Sale and the proposed use (Sheridan College), considers the
purchase price and related terms included in a 2007 Agreement of Purchase and Sale to World
Class Developments (WCD), who negotiated an agreement to purchase the site for
approximately $1,700,000 per acre on the basis of developing the site with (primarily) high
density residential development. The WCD Agreement included a restrictive covenant requiring
that a hotel/conference centre be developed on a portion of the site prior to any other
development of the site (specifically “substantial completion” of construction prior to any other
development). A copy of the APS to WCD is included in Appendix A of this report.

Based on our analysis, it appears that the “unencumbered” market value of the subject site is
approximately $2,000,000 per acre (i.e. without the influence of restrictive covenants). However,
as a result of the immediate intrinsic benefits resulting from the development of the proposed
Sheridan College campus, which include support to their existing and future retail product
(stores, restaurants) and a potential increase in value to their vacant land holdings by reducing
the total inventory of vacant land in City Centre, it appears that Oxford Properties is willing to
dispose of the subject site (specifically to the City of Mississauga) at a discounted rate of
approximately $1,700,000 per acre. This rate is consistent with the agreed to purchase price
negotiated in the WCD Agreement in early-2007, which was based on the immediate
development of a hotel and conference centre; a use that would have provided Oxford with
similar intrinsic benefits as the proposed college (albeit less with the hotel/conference centre in
the opinion of this appraiser/planner/land economist).

In conclusion, we are of the opinion that the opportunity to secure the subject site for
$14,908,902, subject to the restrictive covenants, reflects a fair and equitable purchase price,
and would be considered an advantageous acquisition for the City of Mississauga. Clearly, the
$32,000,000 in Infrastructure Grants that are distributed to the "shovel ready” status of
proposed infrastructure projects and available to Sheridan College ensures both the
imminence and viability of the new College campus in the City Centre.

GSIREAL ESTATE & PLANNING ADVISORS INC. 2
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1. INTRODUCTION

This appraisal review and consulting report concerns an 8.6 acre site located in Mississauga’s
subject lands”).

City Centre area (herein referred to as the “subj

ect site

subject property”,

G

The specific location of the subject site is highlighted below in Map 1.

The purpose of this report is to:

. review and evaluate two (2) appraisal reports pertaining to the subject property;

) provide an opinion regarding the market value of the subject site as “unencumbered” (i.e.
without considering the influence of any restrictive covenants limiting the use/development

of the site); and

o provide an opinion of market value with various restrictive covenants (specified in the
Agreement of Purchase and Sale to World Class Developments (WCD) and the City of
Mississauga), which limit the use of the site and/or encumber its optimal development.

The specific intent of this report is to evaluate the market value of the subject site according to
the proposed use and requirements (i.e. restrictive covenants) outlined in the Agreement of
Purchase and Sale to the City of Mississauga (dated July 20", 2009, and included in Appendix
B). In short, the City intends to lease the subject site to Sheridan College, for the development

of a 450,000 SF college campus (full build-out).
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Our analysis of the market value of the subject site, in accordance with the terms included in the
City's Agreement of Purchase and Sale and the proposed use (Sheridan College), considers the
purchase price and related terms included in a 2007 Agreement of Purchase and Sale to World
Class Developments (WCD), who negotiated an agreement on the basis of developing the site
with (primarily) high density residential development. The WCD Agreement included a restrictive
covenant requiring that a hotel and conference centre be developed on a portion of the site prior
to any other development of the site (specifically “substantial completion” of construction prior to
any other development). A copy of the APS to WCD is included in Appendix A of this report.

Further details concerning our understanding to the subject assignment are included in Section
2 of this report. A summary of the terms and conditions of each APS is provided in Section 4.3.

1.1) Restrictive Covenants and their Impact on Market Value

Covenants are frequently found in contractual arrangements. A restrictive covenant is a clause
in a deed or lease to real property that restricts what the owner of the land or the tenant can do
with the property. Restrictive covenants allow the beneficiary of such covenants, usually an
abutting property owner, with the right to enforce the terms of the covenants in a court of law.

Restrictive covenants are intended to enhance property values by controlling development.

A person who purchases a site with restrictive covenants must comply with the limitations. When
the purchaser resells the land to a buyer, the new owner will take the property subject to the
restrictive covenants, because the covenants are said to "run with the land."

The presence of a restrictive covenant can diminish the fair market value of real property by
effectively encumbering the “bundle of rights” commonly associated with (fee simple) ownership.

The “bundle of rights” are summarized below:

1. Fee simple is the purest form of ownership, unencumbered by other interests or
estates, subject only to the overworking governmental restrictions placed on all land.

2. The bundie of rights is the rights a person has when they own property and what they
can do with it.

3. The bundle of rights are the right to sell an interest, lease an interest, mortgage the
property, give an interest away, or the right to do none or all of these things.

4. Each right has some value and if one or more is removed, then a partial interest is
created and will have to be valued.

A restrictive covenant specifically encumbers Point #3 by limiting or restricting what a property
owner can do with their land/property.

GSIREAL ESTATE & PLANNING ADVISORS INC. 4
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Restrictive covenants can be time sensitive (i.e. exist only for a pre-determined period) and can
effectively promote a specific use/development by restricting all others and/or requiring that a
specific type of development/use occur before any other development or use of the site is
permitted. Such is the case with the restrictive covenant included in the WCD agreement, which
required the construction of a 220 room hotel and conference centre within a specific timeframe
and prior to any other form of development on the subject site.

It is not uncommon for an agreement that includes a restrictive covenant — the purpose of which
is to require a certain type of development by a certain date — to also include an “escape clause”
that allows the Vendor to buy back the land at market value should the purchaser’s development
proposal fail. This “buy back” allowance protects the Vendor, who likely owns the adjacent land
or additional lands in the area, and, therefore, does not wish to see the lands remain vacant for
a lengthy period of time.

GSIREAL ESTATE & PLANNING ADVISORS INC. 5
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2. TERMS OF REFERENCE

Provided below are the agreed to Terms of Reference for this assignment —

The overall purpose of the assignment is to validate or invalidate the values opined in two (2)
appraisal reports, as well as the offer price stipulated in two (2) separate agreements of
purchase and sale. Specific reference and details concerning each report/agreement are
provided below.

It is our understanding that Council has expressed concerns regarding the value quantum in an
Agreement of Purchase and Sale (APS), which may be impacted by the restrictive covenant that
the Vendor is imposing on the subject site (being Blocks 9 and 29 in Reference Plan 43M-1010,
owned by OMERS/Oxford Properties). As such, this appraisal consulting report is required in
order to confirm or invalidate the findings of two (2) appraisal reports, as well as assess the
impact on value resulting from various restrictive covenants associated with two (2) separate
agreements of purchase and sale (one to the City of Mississauga in June 2009, and the other to
World Class Developments in 2007).

Based on the requirement(s) and overall purpose of the report, we have addressed the following
four (4) items:

1.  Peer Review of Two (2) Appraisal Reports —

We have completed a review of two (2) appraisal reports, each of which purport to estimate the
market value of the subject lands without the imposition of any restrictive covenants. Given the
wide disparity in value opined in each appraisal report, we have also provided our own
assessment and conclusion of market value, without the influence of any restrictive covenants.

2. Assessment of the Impact on Value resulting from the Restrictive Covenant(s) associated
with the City’s Agreement of Purchase and Sale (APS) —

The City of Mississauga has entered into an APS with the Vender, based on developing the
subject site under an “institutional” use (specifically as a “coliege”), and as part of this agreement
the Vendor is imposing a restrictive covenant that would limit the use of the site to the City’s
proposed use in addition to several others (e.g. office use).

As a result of the preceding, we have analyzed the impact on value resulting from the proposed

restrictive covenants, relative to the market value without any restrictive covenants as
determined under Stage 1 (above).

GSI REAL ESTATE & PLANNING ADVISORS INC. 6



APPRAISAL REVIEW AND CONSULTING REPORT b
Blocks 9 and 29 in Plan 43M-1010 ¢City Centre lands) gSI

-

3. Assessment of the Impact on Value resulting from the Restrictive Covenant(s) associated
with a 2007 APS between the Vendor and World Class Developments (WCD) —

WCD negotiated an APS for the subject lands in 2007, and, as in the City’s agreement
referenced in #2, the Vendor sought to impose a restrictive covenant that required the Purchaser
to build a “hotel and conference centre” prior to developing the lands with (primarily) high density
residential development. As such, we have provided an assessment of the value of the subject
site, as of the 2007 effective date, both with and without the influence of the specific restrictive
covenant proposed at that time. It should be understood that an assessment of value as of 2007
is considered a “retrospective valuation” (considering market environs as at the 2007 effective
date).

4.  Brief Review of Market Changes over the 2007 to 2009 Period —
Given the 2+ year lapse between the 2007 APS to WCD and the 2009 APS to the City of

Mississauga, we completed a brief assessment of the market change over this period, and
incorporated this change (if any) when comparing the agreements and values included therein.

GSTREAL ESTATE & PLANNING ADVISORS INC. 7
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3. SCOPE OF WORK

The format of this report is that of a Review and Consulting Report as defined under the new
Canadian Uniform Standards of Professional Appraisal Practice of the Appraisal Institute of
Canada.

In the process of developing this Review and Consulting Report, GS! conducted the following
research and investigation:

o Review of the narrative appraisal report completed by Tony Sevelka of International
Forensic & Litigation Appraisal Services Incorporated, dated July 31%, 2009 (herein
referred to as the “Sevelka” report);

e Review of the narrative appraisal report completed by David Jacobs of Ontario
Appraisal Corporation, dated July 19" 2009 (herein referred to as the “Jacobs” report);

o Review of the Agreement of Purchase and Sale to World Class Developments (WCD),
dated January 31%, 2007,

o Review of the Agreement of Purchase and Sale to the City of Mississauga, dated July
20", 2009;

¢ Review of the WCD proposal for the subject site,

e Review of site plans and artist renderings of the Sheridan College campus proposed
for the subject site;

o Completed an inspection of the subject site on September 22" 2009;

e Completed an independent review of Official Plan and Zoning land use regulations
affecting the subject site and surrounding lands;

o Conducted a search and review of comparable property sales, including sites acquired
by governmental authorities and non-profit organization for “institutional” development;

« Completed a review of development in the City Centre area, including: inventory of
vacant lands, inventory of existing high density residential development (amount of
GFA, density), development under-construction, development proposals and recent
approvais.

« Discussions with City of Mississauga Planning Staff, including Mr. Ben Philips.

» Review of aerial photographs, surveys, and property records for the subject site and
comparable sales.

e Factual documentation was provided by the Legal Division and Realty Services
Division.

e Prior to commencing this assignment, GSI signed a non-disclosure agreement at the
request of the City’s Legal Services Division.

GSIREAL ESTATE & PEANNING ADVISORS INC. 8
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4. BACKGROUND

This section of the report provides general background information on the 1) subject site, 2)
subject area (City Centre), and 3) the pertinent Agreements of Purchase and Sale and
development proposals (i.e. the WCD agreement and the City’s agreement).

4.1) Description of the Subject Site

The subject site is comprised of two (2) parcels of land (4.19 acres and 4.40 acres, respectively),
separated by a road allowance. The total area of the site is approximately 8.59 acres (source:
GeoWarehouse / Land Registry dbase).

The subject site is located within the City Centre area. A comprehensive description of this area
is provided in the following section.

The site is designated “Mixed-Use” in the City of Mississauga Official Plan. This designation
permits a wide-array of commercial and residential uses.

The site is zoned H-CC2(1) — City Centre 2 Zone (Holding) — Exemption 1 in the City’s prevailing
zoning by-law. The Holding symbol is to be removed upon delivery of an executed Servicing
Agreement and/or Development Agreement. It should be recognized that the H symbol is not
land use and density related, but rather the satisfaction of a predetermined condition(s) for
development. Furthermore, the “Exemption 1" provides a maximum FSI of 4.6x the lot area (in
addition to various other min/max requirements concerning height, landscaped area, etc...).
Despite the maximum FSI stipulated in the zoning by-law, at 4.6x the lot area, City Planning staff
indicated that densities of 7 to 9 times FSI are considered permissible in the City Centre area,
and are consistent with several existing high density residential developments in the area.

As illustrated in the profile of development sites in the subject area, as provided in Exhibit 2 in
the following section, the subject site is one of the largest sites in the City Centre development.

GSIREAL ESTATE & PLANNING ADVISORS INC. 9
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4.2) Description of the Surrounding (City Centre) Area

As illustrated in Exhibit 1, below, the subject site is one of several remaining vacant blocks of
land in the City Centre area. According to the City of Mississauga, 96 acres of land in the City
Centre area remain vacant and available for development (54 acres vacant, 42 acres under
development application).

EXHIBIT 1
Aerial Photograph of the Subject Property and Surrounding Area

S h"’g
Pe)

5.9 ac. sold for
$2,100,000 per A
acre in No. 2006 B

Approved for
development of
5,200,000 SF of GFA
(primarily residential)

o‘},

Exhibit 2, on the following page, highlights the existing and proposed land uses in City Centre, in
addition to the location of vacant blocks of land (including vacant with and without development
applications). Exhibits 3 and 4, provide details concerning the type and density of existing and
proposed development.

As illustrated in Exhibit 2, much of the land at the south west border of City Centre remains
vacant and available for high density development.

GSIREAL ESTATE & PLANNING ADVISORS INC. 10
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EXHIBIT 2
City Centre: Land Useng'r)gnpevelopment Status

1 .

RATHRURN ROAD WEST

RATION p)

Subject Site

CONFEDE

BURNHAMTHORPE ROAD TAST
4 kY

ol | A 5 Vit 083

RE20 Friia

WEBB DRIVE ’ I"
'a RE3! R4 -

Legend - Current Land Use

Residentiat - Fuisting - Commmicial - Existing jalR]  Uulines

- Residential - Under Constructivn - & iat- Under C m Highway Lands

- Residential - Vacant With Application - Othice - Basting - Parks fUpan Spaca/Groanbolt

m Vacant With No Applisative - Public Anstitutional - [xisting Groanbalt As Dewignatod In Mig Plan

According to the information presented in Exhibit 3 (following page), the existing residential
development in City Centre includes approximately 11,000,000 SF of gross floor area (GFA),
with an average overall development density of 3.8 FSI (floor space index).

Exhibit 4 provides details concerning residential developments in City Centre that are currently
under construction or under development application. According to the information presented,
2,500,000 SF of residential GFA is under construction and an additional 6,500,000 SF is subject
to development applications (excluding the 2,826,043 SF formerly proposed for the subject

lands).

We note that AMACON has proposed and received Official Plan/zoning and draft plan approval
for a 5,168,000 SF residential development on a 25 acre site situated just west of the subject
site (4.68 FSI). This considerable amount of GFA, in addition to the other 1,400,000 SF under
application, will certainly satisfy the demand for residential units in City Centre for quite some

time (say 15+ years).
Between the developments under construction and under application, there is enough inventory
of future GFA to almost double the size of the existing inventory of residential development in

City Centre.
11
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EXHIBIT 3
Profile of Existing Residential Development in the City Centre Area
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EXHIBIT 4

gSI

Profile of Proposed and In-Progress Development in the City Centre Area

Residential Development - Under Construction

Site  Site
Map Municipal Address or Area Area #ol Total  Est.
iD Project/Building Nsme General Lacation UnitType Units (ha) (mere} GFA{m’} GFAIft') Storeys FSI™  Pop.'” Comments'
RCY  Absolute Condommuums %0 Absolute Ave Apartmont 134 0368 030 3651 393183 50 1003 370
AT Absolute Condomimmins 60 Absolute Ave Apartment 433 036 090 12038 442433 b8 154 343 Condormnmm Apas tmont
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units and rotall nsos at
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8205 17)
nC7 Traralt 208 [nheold Place Apartmont 248 032 0./ 29428 273,693 36 8.02 £22 Condominium Aparimaent
Puildistg. Potal unns wth
(FA 349 m2{4,333 117}
Total Under Construction 2468 576 14.23 231,453 25129% 5578
Residential Development — Under Development Application
Site  Site
Map Municipal Address or Aren Aren #ol Total  Est.
v Project/Building Name General Location UnitType  Unils {hal iscre} GFA{nY) GFA{ft’} Stereys FSI"™  Pop.'” Commants'”
KA1 The Consarvatory Group 338 Rathbuyn fld W Apattmont 352 063 156 31228 336136 25 1396 189 Phase 0. 5P 06207 W4
Uruvarsal In rocass
RAY  The Conarvatory Group 349 Rathiburn R4 W Apwitment 296 0583 131 28326 23831 22 .97 662 Phasa HL SP 06/,207%4
Universal InProvess
RAT  ThaConsarvatory Gioup HorthotBathbnn Rd\Y,  lownhousa 30 oM 2L 1,337 41N 7 043 xd Phasa N SP 06/20733/4
Univarsal Westof Contedesation Py n Process
RAZ  AMACOM levelopments North of Apartment 5321 1027 2537 480,185 L16866S 4 L0 153 11898 0Z/0PA 04013 W3
{City Central Corp. Burnhamthorpe Rd W, Approved. T-M01091 Disht
West of Conloderstion Pky Plan Approved. Grade
1atatad ratail/commar crad
usos proposed Site Arou
wiludas futnre rosds and
Upen Space. SPO7/050 WA
{for a part ot the subject
land} In Process
BA3  Pinnacle Intornational 5375,5935 Grand Park r  Apartment 324 068 168 67720 720,932 4-45 9.97 1042 Proposod two residental
{Ontano) Linitad apartmant buldings vath
some retai] uses. Retal GIA
1.020 m2{10.979111). SP
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RA4  World Class Davalopmeantx 284 Price of Walax D Apartmant 2,471 347 857 262,548 2,376,043 29-50 104 5413 H-07 077004V 4 wid Mastar
{Hotel and Mixed Use 4220 Livany Arts e, SP07/187W4 InProcess
Developmont-City Contre} 1200 Duka of York Bivd
Total Under Construction 9245 1649 40.74 872394 93%03N 20,698
Total Residentini Deveiopment 22023 83.00 121.09 2131426 22942478 49,717

{Existing, Under Construction and Under Development Applications)
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4.3) Summary of Agreements and Appraisals

Provided below is a summary of the pertinent agreements of purchase/sale and previous
appraisals concerning the subject site

1) Agreement of Purchase and Sale to World Class Developments (WCD) —
(Included in Appendix A)

Date of Agreement —

January 31%, 2007

Purchase Price —

$14,492,250 in total, or $1,695,000 per acre

Deposits —

$750,000 to $1,050,000

Letter of Credit —

$2,500,000 for 31 months

Development

High Density Residential and Commercial

Proposal — (2,800,000 SF of GFA, including a 215,000 SF Hotel and Convention
Centre — as required by the restrictive covenant)

Restrictive Construction of a 4-star hotel and conference centre must be

Covenant(s) — substantially completed prior to commencing any other development on
the site. Construction of the hotel and conference centre to commence
within 18 months after closing.

Penalties — If construction of the hotel and conference centre is not substantially

performed within 30 months from commencement of construction, the
Vendor may cash (and retain) the letter of credit ($2,500,000).

If construction of the hotel and conference centre is not substantially
performed within 48 months from closing, the Vendor has the right to
purchase the balance of Block 9 for $10.00.

Escape Clause —

None

GSl's Assessment of
Risk/Feasibility —

High risk. Significant degree of uncertainty. Development proposal
was highly speculative given vast amount of GFA proposed and
associated absorption period (would compete against 5,200,000 SF
proposed by AMACON). Hotel and conference centre would have had
to compete against more established hotels and conference centres
located in the Airport Corporate Centre. Given long-term nature of the
development, the proposal is highly susceptible to changes in market
environs.

Conclusion —

Deal fell apart due to the inability of purchaser to satisfy agreement
terms and secure requirements for municipal approval in a timely
manner. We also surmise that the purchaser was unable to secure an
equity investor and operator for the hotel development.

GSTREAL ESTATE & PLANNING ADVISORS INC.
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2) Agreement of Purchase and Sale to the City of Mississauga —

(Included in Appendix B)

Date of Agreement —

July 20", 2009

Purchase Price —

$14,908,902
($1,743,731 per acre as per the 8.55 acres referenced in the
Agreement)

Deposits —

$100,000

Letter of Credit —

None

Development

Institutional — 450,000 SF Sheridan College (phased development,

Proposal — with 112,000 SF in the initial phase) to be paid for with $31.23m in
Infrastructure Grants.

Restrictive For the initial 25 years, the use shall be restricted to that of a coliege

Covenant(s) — (along with accessory student housing), public park, or office tower.
No requirement to build within a specified timeframe. No
minimum/maximum floor area requirement.

Penalties — None

Escape Clause —

City may declare lands as “surplus” (prior to, or after, the initial 25
year period) and sell back to Vendor at fair market value, based on
highest and best use established by the City (including high density
residential development). Note: Site would continue to be
encumbered by restrictive covenants should the City attempt to sell
to a third party, prior to the expiration of the initial 25 year period.

GSI's Assessment of
Risk/Feasibility —

Low risk. Presence of infrastructure funding and continued demand
for college level education results in certainty that the proposal is real
and will occur immediately, with all associated economic impacts
realized in the immediate to short-term.

Conclusion —

Risk of losing deal/proposal if delay results in withdrawal of
Infrastructure Funding.

GSEREAL ESTATE & PLANNING ADVISORS INC.
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3) Appraisal Report by International Forensic and Litigation Appraisal Services (referred
to as the “Sevelka” report) —

Dated —

July 31%, 2009

Effective Date of
Valuation —

July 29", 2009

Opinion of Market
Value
(unencumbered) —

$17,180,000 in total, or $2,000,000 per acre

Highest and Best Use

“Speculative land holding for mixed-use development,
incorporating both high-density residential and non-residential
uses, as permitted under the prevailing land use controls”.

Restrictive Covenants

None

GSlI's Assessment —

Opinion of market value is accurate.

4) Appraisal Report by Ontario Appraisal Corporation (referred to as the “Jacobs” report) -

Dated -

July 19" 2009

Effective Date of
Valuation —

June 23" 2009

Opinion of Market
Value
(unencumbered) -

$26,630,000 to $28,350,000 in total,
or $3,100,000 to $3,300,000 per acre

Highest and Best Use

“Mixed-use development that would generate the highest net
revenue given the market demands at the time and the
associated related costs to produce such revenue”.

Restrictive Covenants

None

GSl's Assessment —

Opinion of market value is incorrect — too high.

GSIREAL ESTATE & PLANNING ADVISORS INC.
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5. TECHNICAL REVIEW OF THE “SEVELKA” AND “JACOBS”
APPRAISAL REPORTS

Provided on the following page is a summary of the Technical Review Standards of the
Appraisal Institute of Canada. Given the brief nature of this review, and considerable time
constraints, our review narrative is limited to address only those items of significance in each
report under review. Items or issues of significance are considered those that are responsible
for the wide disparity in value opined in each report, and impact the accuracy of the value
determined to be “correct and accurate” in the opinion of the review appraiser.

This review section of the report is divided into the following relevant sub-sections:

5.1) Summary of each Appraisal Report
5.2) Review Appraiser's Opinion as to the Completeness of the Appraisals
5.3) Major Difference between each Appraisal Report
5.3.1) Highest and Best Use Conclusion
5.3.2) Comparable Sales Utilized
5.3.3) Unit of Comparison
5.4) Conclusion

The appraisal reports under review include:
e The narrative appraisal report completed by Tony Sevelka of International Forensic &
Litigation Appraisal Services Incorporated, dated July 31%, 2009 (referred to as the

“Sevelka” report);

e The narrative appraisal report completed by David Jacobs of Ontario Appraisal
Corporation, dated July 19", 2009 (referred to as the “Jacobs” report).

GSIREAL ESTATE & PLANNING ADVISORS INC. 17
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Technical Review Standards of the Appraisal Institute of Canada:

As defined by the Canadian Uniform Standards of Professional Appraisal Practice (“CUSPAP"),
a Technical Review is work performed by a third party appraiser in accordance with the
Appraisal Institute of Canada’s (“AlC”) Review Standard, of an appraisal report prepared by
another appraiser for the purpose of forming an opinion as to whether the analyses, opinions
and conclusions in the report under review are appropriate and reasonable.

In a technical review report, the review appraiser must:

identify the client and other intended users, by name;

o identify the intended use of the review appraiser’s opinions and conclusions;

o identify the purpose of the appraisal review assignment;

« identify the report under review, the appraiser(s) that completed the report under review,
the real estate and real property interest appraised, and the effective date of the opinion in
the report under review;

e identify the date of the review;

« identify the scope of work of the review process that was conducted;

o identify all assumptions and limiting conditions;

« provide an opinion as to the completeness of the report under review within the scope of
work applicable in the review assignment;

» provide an opinion as to the apparent adequacy and relevance of the data and the
propriety of any adjustments to the data;

 provide an opinion as to the appropriateness and proper application of the appraisal
methods and techniques used;

» provide an opinion as to whether the analyses, opinions and conclusions in the report
under review are appropriate and reasonable;

 provide the reasons developed for any disagreement or agreement with the appraisal
report being reviewed,;

GSI REAL ESTATE & PLANNING ADVISORS INC. 18
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 include all known pertinent information; and,

e include a signed certification; a review appraiser who signs a certification accepts
responsibility for the review and the contents of the review report.

Reasonable Appraiser Standard of the AlIC:

In both the preparation of an appraisal report, and in the review of an appraisal report, the
appraiser must perform these functions in a manner consistent with the “Reasonable Appraiser”
standards of the AIC.

Reasonable Appraiser:

) one who maintains a level of performance that would be acceptable to the
professional practice peer group;

) if reasonable appraisers conclude that there is no rational foundation for an
analysis or opinion, then such analysis or opinion would not be justified.

A Member of the Appraisal Institute of Canada must also develop and communicate his/her
analysis, opinions and advice in a manner that will be meaningful to the client, that will not be
misleading in the market place, and that will be in compliance with the Standards of the AIC.

Value Opinions in an Appraisal Review Assignment:

The Canadian Uniform Standards, in the Practice Notes, under the heading of “Value Opinions
in Appraisal Review Assignments’, states that:

The Review Standard provides for a review appraiser to address all or part of the
appraisal being reviewed. This includes addressing its completeness, relevance,
appropriateness and reasonableness within the context of the Appraisal Standard under
which the appraisal was prepared.

The review appraiser's comments will be directed primarily towards those elements of each
report with which the review appraiser disagrees, and which led to the disparity in value opined.
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5.1) Summary of each Appraisal Report

851

Provided below in Exhibit 5 is a summary of the salient points and value conclusions included in
the Seveika and Jacobs reports

EXHIBIT 5

Key Aspects of the Sevelka and Jacobs Appraisal Reports

ITEM Sevelka Report Jacobs Report
[Date of Repot |  July31,2009]  July 19, 2009]
Effective Date July 29, 2009 June 23, 2009
Area of Subject Site 8.59 acres 8.59 acres
Official Plan Desig. Mixed Use Mixed Use

Zoning

H-CC2(1) — City Centre 2 Zone
(Holding) — Exemption 1

H-CC2(1) — City Centre 2
Zone (Holding) — Exemption 1

Exposure Time

6 months

3 to 6 months

Highest & Best Use

Speculative Land Holding for
Mixed-Use Development

Any Mixed-Use Development
that would generate the
Highest Net Revenue

Valuation Method

Direct Comparison Approach

Direct Comparison Approach

Unit of Comparison

Price per Acre

Price per Acre

Quality of Comparable
Sales

Poor

Good

Date of Sale of
Comparable Properties

November 2007 to January 2009;
Median = Spring to Fall 2008

May 2003 to June 2009,
Median = January to
December 2008

Sale Price of
Comparable Property
Sales

$1,000,000 to $2,720,000 per
acre; Median = $1,340,000 per
acre

$1,350,000 to $3,840,000 per
acre; Median = $2,500,000
per acre

Value Adjustment

Qualified, not quantified

Qualified, not quantified

Time Adjustment Not specified Not specified

(not quantified) (not quantified)

Adjusted Sale Price of $1,000,000 to $3,030,000 per Not specified
Comparable Sales acre; Median = $1,340,000 per
acre

Reconciled Final $17,180,000| $26,630,000 to $28,350,000

Value Estimate ($2,000,000 per acre) ($3,100,000 to $3,300,000

per acre)

GSIREAL ESTATE & PLANNING ADVISORS INC.
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5.2) Review Appraiser's Opinion as to the Completeness of the Appraisals

Each of the appraisal reports under review are considered “complete”, and address all of the
reporting requirements of a short narrative appraisal report.

We note that each of the reports refrains from applying specific value adjustments to the sale
price of each comparable property sale in order to account for differences in size, location, time
etc... (Sevelka does adjust for financing, although we were unable to ascertain the time
adjustment factor applied).

Furthermore, each report lacks a detailed review of development trends and vacant land
holdings in the City Centre area. Such a review, similar to one provided in this report, may have
highlighted the market position of the subject site relative to competing sites in City Centre.

5.3) Major Difference between each Appraisal Report

The major difference in each report is the acknowledgement (or lack thereof) that the subject site
reflects qualities of “speculative development land” as a result of its large size and ability to
accommodate a significant amount of GFA. The Sevelka report acknowledges this “speculative
investment” quality, but the Jacobs report does not. As a result, the value opined in the Jacobs
report is too high.

5.3.1) Highest and Best Use Conclusion

Provided below is a summary of the Highest and Best Use conclusion stated in each report:

Sevelka Report -

_..it has been concluded that the highest and best use of both properties is as a
speculative land holding for mixed-use development, incorporating both high-density
residential and non-residential uses.

Jacobs Report —

...any mixed-use development that would generate the highest net revenue given
the market demands at the time and the associated related costs to produce such
revenue.

As illustrated above, the Jacobs report fails to acknowledge the “speculative” and “long-term”
development attributes of the subject site. This is the primary reason why the value opined in
the Jacobs report is too high.
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5.3.2) Comparable Sales Utilized

Provided in Table 1, on the following page, is a summary of the comparable sales utilized in
each report, and GSI's assessment of the quality of each sale (as a comparable sale).

In assessing the quality of each sale, it is important to note that the Sevelka report opined a final
value estimate of $2,000,000 per acre, while the Jacobs report opined a value of $3,100,000 to
$3,300,000 per acre. As such, prudence dictates that the sale price of the comparable sales
utilized in each valuation should be within 25% to 35% of the final value opined. If the margin is
greater than 25% to 35%, it calls into question the quality and appropriateness of the
comparable sale, and the analysis performed by the appraiser.

We note that the Sevelka report did not utilize the 2006 sale of a 5.9 acre parcel of vacant land
located in the City Centre area (Comparable #8 in the Jacobs report, profiled in Appendix C of
this report). Given the recent market decline, this comparable sale is certainly relevant despite
the date of sale. Also, at a sale price of $2,100,000 per acre, this sale price is consistent with
the final value estimate opined in the Sevelka report. Certainly, a sale of a similarly sized parcel,
located in almost the exact same location as that of the subject site, with the same land use
designations (Official Plan, zoning), makes for an excellent “comparable” property sale.

GSIREAL ESTATE & PLANNING ADVISORS INC. 22



TABLE1

Summary and Analysis of Comparable Sales

COMPARABLE SALES QUALITY OF COMPARABLE GSI REMARKS
(Address & Description) SALES

SUBJECT PROPERTY

Address: Blocks 9 & 29, 43M1010

Effective Date: June/July 2009

Site Area: 8.59

Acreage Rate: N/A

Comp.: #1 Very Poor Low FSI

Address: 2465 Argentia Road

Date Sold: November 19, 2007

Site Area: 8.43

Acreage Rate: $1,001,542

Comp.: #2 Fair Located in Richmond Hill

Address: E/S Beaver Creek Road

Date Sold: October 31, 2008

Site Area: 9.32

Acreage Rate: $2,000,429

Comp.: #3 Poor Low FSI

Address: 59-007 John Street

Date Sold: December 2008 (listing)

Site Area: 4.60

Acreage Rate: $1,413,043

Comp.: #4 Poor Low FSI; Too Small

Address: 570 Lolita Gardens

Date Sold: November 3, 2008

Site Area: 2.76

Acreage Rate: $1,268,116

Comp.: #5 Poor Low FSI; Too Small

Address: 5990 Indian Line

Date Sold: March 27, 2008

Site Area: 3.10

Acreage Rate: $1,227,419

Comp.: #6 Good Large Size; Similar FSI

Address: 1 Valhalla Inn Road

Date Sold: June 10, 2009

Site Area: 5.70

Acreage Rate: $2,719,298

Comp.: #1 Poor Too Small

Address: Princess Royal Drive

Date Sold: May 13, 2003

Site Area: 1.70

Acreage Rate: $3,112,618

GS! Real Estate and Planning Advisors Inc.




COMPARABLE SALES QUALITY OF COMPARABLE GSI REMARKS
(Address & Description) SALES
Comp.: #2 Poor Low FS!
Address: Hazelton Place
Date Sold: January 10, 2008
Site Area: 5.87
Acreage Rate: $1,352,300
Comp.: #3 Good See Previous Record
Address: 1 Valhalia Inn Road
Date Sold: June 10, 2009
Site Area: 5.70
Acreage Rate: $2,719,298
Comp.: #4 Poor Similar FSI
Address: Eglinton Avenue West ("marketable" FSI)
Date Sold: December 16, 2008
Site Area: 5.0
Acreage Rate: $1,693,600
Comp.: #5 Poor Too Small
Address: Webb Drive
Date Sold: April 28, 2005
Site Area: 1.61
Acreage Rate: $2,726,146
Comp.: #6 Poor Too Smali
Address: 305 & 321 Lakeshore Rd. W.
Date Sold: July/December 2008
Site Area: 2.48
Acreage Rate: $2,620,968
Comp.: #7
Address: 5575 Bonnie Street Poor Too Small
Date Sold: May 15, 2009
Site Area: 1.70
Acreage Rate: $1,604,706
Comp.: #8 Excellent City Centre Location;
Address: 152-180 Burnhamthorpe Rd. W. Similar Size
Date Sold: November 3, 2006
Site Area: 5.91
Acreage Rate: $2,115,059
Comp.: #9 Poor May not be arm'’s length sale
Address: Grand Park Drive
Date Sold: October 26, 2006
Site Area: 1.68
Acreage Rate: $2,380,952
Comp.: #10 Poor Too Small
Address: Grand Park Drive
Date Sold: Sept. 28, 2007
Site Area: 1.68
Acreage Rate: $3,841,600
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5.3.3) Unit of Comparison

Each of the appraisal reports analyzes the comparable property sales on a price per acre basis.
Given the speculative/long-term development attributes of the subject site, we agree with the
application of this unit of comparison (as opposed to the sale price PSF of GFA).

5.4) Conclusion

in conclusion, based on our review of each report we tend to agree with the value opined in the
Sevelka report, at $2,000,000 per acre. Aithough, we note that due to the poor quality of the
comparable sales utilized and the lack of transparency concerning the value adjustments
applied, the Sevelka report does not elicit any faith in the value opined (not convincing).
Instead, our conclusion that the value opined by Sevelka is accurate is based on the analysis of
several comparable sales utilized in the Jacobs report (not included in Sevelka report) in
addition to our own independent review of comparable sales and general due diligence.

It appears that the value opined in the Jacobs report is too high as a result of Jacob's failure to

adjust for the significant size of the subject site, and the associated speculative/long-term
development attributes of the site.
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6. GSI'S OPINION CONCERNING THE MARKET VALUE OF
THE SUBJECT LANDS, WITHOUT THE INFLUENCE OF
RESTRICTIVE COVENANTS

This section of the report presents our opinion of market value for the subject site, without the
influence of any restrictive covenants.

As discussed in the previous section, we concur with the current market value opined by Mr.
Tony Sevelka of International Forensic and Litigation Services Inc., at $2,000,000 per acre or
approximately $17,180,000 in total.

While the value of vacant land is usually directly related to the amount of gross floor area (GFA)
that one can build on the site, large sites - such as the subject - are often capable of
accommodating a vast amount of GFA, the significant majority of which is not readily
developable (and therefore marketable) given the influence of absorption (e.g. time). In this
instance, such a large site is not considered an immediate or short-term development
opportunity; instead, the long absorption period (development horizon) and associated
uncertainty regarding future market environs requires that the site be classified as a “speculative
investment and development land holding”. Under this classification, while a portion of the site
may reflect an immediate to short-term development opportunity, a significant portion of the site
would take 15 to 20 years to develop.

Given the market environs of the City Centre area, the market driven highest and best use of the
subject site is certainly for a “mixed-use development of primarily high density residential
development”. Again, given the significant size of the subject site and its potential to
accommodate a vast amount of GFA, the site must be further classified (in its entirety) as a
“speculative investment and development land holding”.

As illustrated in Exhibit 4 in Section 4.2, AMACON has receive Official Plan and zoning
approvals for a 5,200,000 SF residential development on a 25 acre block of land situated just
west of the subject site. A similar type development on the subject site would compete with this
vast amount of GFA in the development pipeline. As a result, the development horizon and
overall absorption period for all residential development in City Centre is significant.

Large development sites trade at a much lower acreage rate and rate per square foot of GFA, in
comparison to small development sites, due to their long development horizon and “speculative
investment” nature. Hence, when appraising a large development site, consideration should
only be given to comparable sales of sites of similar size/development horizon. Any values
derived from the sale of smaller sites must be adjusted downward by considering the
development horizon or absorption period of the subject site, as discounting accordingly.
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However, adjusting the sale price of small development sites is difficult and susceptable to
compound error.

Provided below is a brief overview of the development timing classifications and corresponding
attributes, including the associated quantum of market value:

EXHIBIT 6
Development Timing Classifications
Classification Quantum of Value Parcel Size

(on price per acre or PSF of
GFA basis)

Immediate Development 35559 Small Size
(development to commence Current Value for Immediate | (say 0.5to 2.0 acres)
immediately) Development
(No discount for absorption)
Imminent Development $35 - $3%% Mid-Size
(2 to 3 years from development) Discounted Value (say 3 to 5 acres)
{Medium discount for

absorption)
Speculative Development $-8% Large Size
(small portion to commence Token or Nominal Value (5+ acres)
immediately, but significant portion (Significant discount for timing
has long development horizon) and associated risk/

uncertainty)

When assessing the market value of the subject site, without the influence of any restrictive
covenants, special consideration must be given to the following two (2) comparable sales:

. 152-180 Burnhamthorpe Road West, Mississauga

This 5.91 acre site sold in November 2006 for $12,500,000 in total, or $2,115,060
per acre. This comparable site is situated within the City Centre area (southeast
area), and as such is influenced by the same (locational) market environs as
those impacting the subject site. As a result of the economic downturn in late-
2008, real estate values for development land appear to have regressed back to
values reflected in 2006. Therefore, despite the lapse in time between this sale
and the current effective date, the sale price of 152-180 Burnhamthorpe Road
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West provides an excellent indication of value for the subject site. A
comprehensive profile of this sale is provided in Appendix C of this report.

) S/W Eglinton Avenue West, Mississauga

This 5.00 acre site sold in December 2008 for $8,468,155 in total, or $1,693,600
per acre. This comparable site is situated directly across from the Erin Mills
Town Centre, on the southwest corner of Eglinton Avenue West and Erin Mills
Parkway. Overall, the site is considered slightly inferior to the subject as a result
of its slightly inferior location (as unencumbered by restrictive covenants).

As mentioned briefly under the summary provided by the comparable sale addressed as 152-
180 Burnhamthorpe Road West, our analysis indicates that the current market has regressed
back to 2006 levels. In short, world wide economic conditions began to deteriorate in the latter
part of 2008. This was highlighted by the collapse of major Wall Street firms in August and
September, and world wide pressure on major financial institutions and the immediate need for
government bail outs within and outside the United States. In Canada our major financial
institutions weathered the storm, but in Canada and particularly in Ontario, we still experienced
significant contraction in Stock markets and other financial markets, especially credit markets,
deteriorating conditions in the manufacturing, retail sectors and other important sectors of our
economy. This led to an observed reduction in sales volume and increased listing to sales ratios
as vendors and purchasers seemed unsure of market direction. While there have been limited
non-residential sales, residential sales have shown a downward direction in sales prices since
the height in the market in late-2008. Our analysis of paired sales of high density development
land indicates a -15% decline in value from market highs in late-2008. As such, values have
declined back to levels experienced in 2006. Hence, the Agreement of Purchase and Sale
negotiated by WCD certainly provides some valuable insight into the current market value of the
subject site, as encumbered by restrictive covenants limiting the use and development of the
site.

Based on the offer negotiated by WCD (with restrictive covenants) and considering the value
opined in the Sevelka report, in addition to the values indicated in the comparable sales profiled
above, there appears to be substantial support to indicate a market value of $2,000,000 per
acre, or $17,180,000 in total, for the subject site (as unencumbered by restrictive covenants).
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7. ASSESSMENT OF THE AGREEMENTS OF PURCHASE AND
SALE BETWEEN OXFORD PROPERTIES AND WCD AND
THE CITY OF MISSISSAUGA

This section of the report presents a comparison of the agreements of purchase and sale to
World Class Developments (WCD) and the City of Mississauga. Also provided is an
assessment of the implications of each agreement, and the restrictive covenants included
therein, on the market value of the subject site (as encumbered by the restrictive covenants).

7.1) Summary of each Agreement

A comparative summary of the terms and conditions included in the agreements of purchase
and sale to WCD and the City is provided in Exhibit 7 on the following page.

While the agreements occurred approximately 2.5 years from one another, the value
implications of the lapse in time are negligent given the impact of the economic downturn in late-
2008. According to our analysis, current real estate values have returned to their previous levels
from 2006. This market change is especially true of high density development land, which has
suffered the greatest decline in value as a result of the longer absorption period and higher
financing costs now associated with residential condominium developments.

Despite the differences in time and the type and density of the proposed development
(residential condominium and hotel/conference centre versus college campus), each of the
agreements included a purchase price in the order of approximately $1,700,000 per acre.

It is interesting to note that, as illustrated in the following Exhibit 7, the agreement to WCD
included significantly more requirements, obligations, and potential penalties than those included
in the agreement to the City. This disparity in terms/requirements serve to underscore the risk
and uncertainty of the WCD agreement and their associated development proposal.

Of primary relevance is the restrictive covenant in the WCD agreement, which required that
construction of a hotel and conference centre be substantially complete prior to commencing
any other type of development on the subject site. Conversely, the City’s agreement includes a
restrictive covenant that restricts the use of the site over the initial 25 year period to (only) a
college, office or park use.

An assessment of the market value of the subject site, including the influence of the restrictive
covenants included in each of the agreements, is provided in the following section.
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EXHIBIT 7
Key Aspects of the Agreement of Purchase and Sale (APS) to WCD and the City of Mississauga
ITEM World Class Developments (WCD) City of Mississauga
Date of January 31%, 2007 July 20™, 2009
Agreement

Closing Date Uncertain September 17", 2009
Interest to be Fee Simple — Fee Simple —-
Conveyed Encumbered by Restrictive Covenants Encumbered by Rest. Covenants
Purchase Price $14,492,250 $14,908,902
($1,695,000 per acre) ($1,743,731 per acre)
Deposits 1% Deposit = $250,000; $100,000

2" Deposit = $500,000

Add. $300,000 upon extension

($2,500,000 letter of credit for 31 months)
Development High Density Residential (7.94 FSI)- Institutional -
Proposal 2,800,000 SF of GFA Sheridan College
(Incl. 215,000 SF Hotel/ Conference) (450,000 SF of GFA)
Letter of Credit $2,500,000 for 31 months. None

Vendor to cash and retain if construction of

the hotel and conference centre is not

substantially performed within 30 months

from commencement of construction.
Restrictive o No (residential) development is to occur For the initial 25 years, the use
Covenant(s) until the construction of a four star hotel shall be restricted to that of a

(with convention centre and minimum
300 rooms) commences on the
southern portion of Block 9 (the Hotel
Site).

« Construction of Hotel and Conference
Centre must commence within 18
months of closing. If not, Vendor can
re-purchase the site immediately
thereafter (all 8.59 acres) for purchase
price + 2% interest per annum.

e |f construction of the Hotel and
Conference Centre is not substantially
performed within 48 months from
closing, the Vendor has the right to
purchase the balance of Block 9 (other
than the Hotel Site) for $10.00.

e See Section 6.6 of Agreement for
comprehensive list of restrictive
covenants.

college (along with accessory
student housing), public park, or
office tower.

No requirement to build within a
specified  timeframe. No
minimum/maximum floor area
requirement.

See Schedule “D” for
comprehensive list of covenants.
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ITEM

Escape Clause

World Class Developments (WCD)

None

\.‘
gSI
~

City of Mississauga

City may declare lands as “surplus”
(prior to, or after, the initial 25 year
period) and sell back to Vendor at
fair market value, based on highest
and best use established by the
City. Note: Site would continue to
be encumbered by restrictive
covenants should the City attempt
to seli to a third party, prior to the
expiration of the initial 25 year
period.
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7.2) Assessment of WCD's Agreement of Purchase and Sale, Including the
Influence of the Restrictive Covenants on Market Value

A comprehensive summary of the Agreement of Purchase and Sale to WCD is included in
Section 4.3. A complete copy of the agreement is provided in Appendix A of this report.

Based on our assessment completed in Section 6, we are of the opinion that the market value of
the subject site at the time the WCD agreement was negotiated (January 2007) — without the
influence of any restrictive covenants — was in the order of $2,000,000 per acre. This value
reflects the site’s highest and best use as high density residential and commercial (mixed-use)
development land with a long-term development horizon (say 15 to 20 years). The value also
captures the speculative investment nature of the site — in its entirety — given the long-term
development horizon and uncertainty regarding future market environs.

The purchase price stipulated in the WCD agreement, at $1,695,000 per acre, represents a
discount of approximately -15% from the market value under the site’s highest and best use as
“unencumbered” (i.e. no restrictive covenants).

While the WCD proposal was generally consistent with the market driven highest and best use
of the subject site, the purchase agreement included a restrictive covenant requiring WCD to
commence and significantly complete a 4-star hotel and conference centre before developing
the site with high density residential (condominium) units. It appears that this restrictive
covenant resulted in the 15% discount, which seems logical given that:

o Competition from similar developments in the Airport Corporate Centre and around
the airport itself, a hotel and conference centre on the subject site would likely
generate a lower yield in comparison to other forms of commercial or residential
development;

e The requirement to commence construction of the hotel and conference centre first
would result in greater “front-end” cost to the development;

« The financing costs associated with the development of the hotel and conference
centre would likely be greater than the cost of financing a less risky and more
marketable form of development.

Overall, we are of the opinion that the WCD agreement to purchase the subject site for
$1,695,000 per acre ($14,492,250) reflected the market value for the subject site as
encumbered by the restrictive covenant, which required that development of a hotel and
conference centre commence prior to the development of the balance of the site.

The WCD proposal for the development of a hotel and conference centre, in addition to the
proposed high density residential development, may have succeeded (in commencing) in the
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absence of the 2008 economic downturn, and with a stronger developer consortium. However,
the economic downturn has had a profoundly negative impact on hotel/conference centre
development. Furthermore, WCD'’s pockets may not have been deep enough to support the
inherent risk and financial commitments associated with such a development project.

The development proposed by WCD would have taken 20+ years to complete given the size of
the development and competition of AMACON's proposal for 5,200,000 SF of high density
residential development to the west. As such, if WCD was successful in their proposal, much of
the subject site would have remained vacant for years to come. This fact is highlighted by the
quantum of the negotiated purchase price at $1,695,000 per acre.
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7.3) Assessment of the City's Agreement of Purchase and Sale, Including
the Influence of the Restrictive Covenants on Market Value

A comprehensive summary of the Agreement of Purchase and Sale to the City of Mississauga is
included in Section 4.3. A complete copy of the agreement is provided in Appendix B of this
report.

Based on our assessment completed in Section 6, we are of the opinion that the current market
value of the subject site — without the influence of any restrictive covenants — is in the order of
$2,000,000 per acre. This value reflects the site’s highest and best use as high density
residential and commercial (mixed-use) development land with a long-term development horizon
(say 15 to 20 years). The value also captures the speculative investment nature of the site — in
its entirety — given the long-term development horizon and uncertainty regarding future market
environs.

The use proposed by the City of Mississauga includes a 450,000 SF college campus with on-site
parking (see Exhibit 9 at the end of this section for artistic rendering). At full build-out, the
proposed college would represent a density of approximately 1.2x FSI (floor space index). This
proposed use is inconsistent with the “market driven” highest and best use, being a mixed-use
development with a density of approximately 8x FSI. However, it is important to note that the
proposed college is a “phased” development, with approximately 112,000 SF to be constructed
in the initial phase on the southern portion of the subject site. Therefore, alterations to the
development scheme of the remaining balance of the site may facilitate a higher overall
development density.

It is quite common for “institutional uses” proposed by government authorities and non-profit
organizations to reflect a development type/use that is considered inconsistent with the market
driven highest and best use. Despite this, market environs and the Expropriations Act require
government authorities to secure sites for institutional development at a price established by the
alternative “market driven” highest and best use. Local school boards are an ideal example of a
government authority that acquires land at a price set by the market driven highest and best use,
which is typically low to medium density residential development. The sale record provided in
Appendix D is a perfect example of a school board (Peel District School Board) acquiring a high
density residential site — at a price reflected by such a use — for a new school site.

At the negotiated price of $1,743,731 per acre, it appears that Oxford Properties (the Vendor) is
offering the subject site to the City at a similar price to what WCD was willing to pay. Instead of
getting a hotel and conference centre in the short-term and residential condominiums over the
long-term, Oxford Properties will secure the immediate construction of phase 1 of Sheridan
College, which anticipates an enrolment of 10,000+ students for phase 1. Given the projected
enrolment and significant attendance in the evening (as a result of the adult education programs
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offered by Sheridan College), the college use will support Oxford’s remaining interest in the area
and may even increase the value of their remaining vacant land holdings by lowering the current
inventory (supply) of vacant land in the City Centre area.

We note the presence of the restrictive covenant in the City's agreement, which limits the
use/development of the subject site to that of a college, office or public park over the initial 25
year term. A direct comparison of the City’s agreement versus the WCD agreement reveals that
the latter did not prohibit residential development (until after commencement of hotel/conference
centre). While the City's agreement places a greater restriction on use by prohibiting residential
development in the initial 25 years, the value implications of this restriction are negated (null and
void) by the presence of a Right to First Offer clause (see Schedule D 1(d) of Agreement in
Appendix B) as well as the length of the 25 year term. The Right to First Offer clause provides
Oxford the right, and the City an opportunity, to declare all or a portion of the subject site as
“surplus” and have Oxford buy them back at a value established by a “market driven” highest
and best use (which would include high density residential development). Oxford would be
highly motivated to re-acquire the surplus lands, rather than allow them to remain vacant, and
diminish the overall value of Oxford’s holdings in the City Centre area.

Given the requirement for government authorities and non-profit organizations to acquire
sites based on the value established by the “market driven” highest and best use, and
considering the City’s ability to sell the subject site back to Oxford based on the market
driven highest and best use, we are of the opinion that the market value of the subject
site under the City’s Agreement of Purchase and Sale, in accordance with all of the terms
included therein, is $1,700,000 to $2,000,000 per acre. It appears that Oxford is willing to
sell the subject site at the low end of the value range as an acknowledgment of the
intrinsic benefits that Sheridan College will provide to Oxford, which include: support to
their existing and future retail product (stores, restaurants), and a potential increase in
value of their vacant land holdings by reducing the total inventory of vacant land in City
Centre.

The decision of where to locate institutional uses is usually motivated by “good planning”
(function/service provided vis-a-vis location of clientele) and a cost/benefit analysis that
considers the intrinsic benefits against the additional costs associated with locating the
institutional use in a less optimal, albeit less expensive, area. For example, a decision to locate
Sheridan College elsewhere must by weighed against the additional expense associated with
expanding and/or increasing public transportation to a less optimal location.
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The decision to locate the new Sheridan College campus in City Centre is based on the
following elements of “good planning” and intrinsic benefits to the City of Mississauga, Sheridan
College and Oxford Properties:

EXHIBIT 8
Summary of Intrinsic Benefits resulting from locating Sheridan College in the City Centre Area

Stakeholder Intrinsic Benefits associated with Sheridan’s Proposed City Centre
Location

City of e A college in the City Centre would add to the mixed-use nature of the

Mississauga area and create a “real” downtown feel, and help City Centre avoid

evolving into a “bedroom community with retail amenities™.

o College will utilize existing public transportation infrastructure (close to
City Centre Transit Terminal), rather than require additional investment
to extend or increase public transportation services.

e College will support the City of Mississauga Central Library (located a
short distance south of the subject site) and create a synergy of use
and function.

e College may create demand for student housing, which would motivate
developers to construct more affordable housing in the City Centre

area.
Sheridan e City Centre offers a highly visible location for Sheridan, which would
College help bolster enrolment.

o Existing public transportation infrastructure serving City Centre will
ensure ease of access to the campus for all residence of Mississauga
(and Peel Region).

e Sheridan will benefit from its close proximity to the Mississauga
Central Library.

e Close proximity to Highway 403 will encourage enroiment among
students residing outside the City of Mississauga.

Oxford e Enrolment would create added demand for current and future retail

Properties product (during daytime and evening hours).

e Removing the subject site from the inventory of vacant land in City
Centre will bolster the value of Oxford’s remaining vacant land
holdings in the area.
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When comparing the impact and overall desirability of the subject's development potential
relative to the current proposal - being the WCD mixed-use development of 2,800,000 SF of
primarily high density residential development and a hotel/conference centre, versus the
450,000 SF Sheridan College development - one must consider the following factors associated
with each development/use scheme:

Sheridan College —

- IMMEDIATE AND CERTAIN DEVELOPMENT: Immediate development resulting from
$32,000,000 in secured Infrastructure Fund Grants, in addition to growing demand for
college education programs in highly urbanized areas;

- PRESENCE _OF PUBLIC TRANSPORTATION INFRASTUCTURE: Opportunity to
capitalize on the presence of the existing public transportation in City Centre;

- INVENTORY OF VACANT LAND IN CITY CENTRE: The remaining inventory of
vacant land in City Centre (some 96 acres) will satisfy demand for high density
residential development for many years to come, and will provide an ongoing
opportunity for hotel and conference centre development once market environs
improve;

- OPPORTUNITY FOR HIGHER DENSITY: An alternative massing plan for the latter
phases of the College, to occur on the northern portion of the subject site, will result in
an increase in density and more intensified use (additional office development);

- ESCAPE CLAUSE: According to the Agreement, should the City declare all or a portion
of the land surplus, Oxford has the right to buy back the site at a value determined by
“market driven” highest and best use (i.e. high density residential). Oxford would be
highly motivated to buy back the site given the negative impact associated with leaving
the site vacant and/or disposing the site to a competing developer.

WCD Proposal (i.e. large scale and long-term mixed-use development) —

- HIGHLY UNCERTAIN AND_SPECULATIVE DEVELOPMENT: A large-scale
development, such as the one proposed by WCD, is considered a very long-term
development opportunity given the influence of absorption and the presence of
competing vacant land holdings in the City Centre area. As such, the WCD proposal is
highly susceptible to changes in the marketplace. As a resuit, development of the
subject lands according to market driven forces is highly speculative and uncertain.
Under the WCD proposal, a significant portion of the subject site would have remained
vacant for many years to come.

- MARKET FOR HOTEL AND CONFERENCE CENTRE IS AT AN “ALL TIME” LOW:
The current market does not support the development of a hotel and conference centre
in the City Centre area. However, the remaining availability of vacant lands in City
Centre provide an opportunity for such a use once the overall economy and market for
such a use improve.
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