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DATE:

May 10, 2011

TO:

Chair and Members of Planning and Development Committee
Meeting Date: May 30, 2011

FROM:

Edward R. Sajecki
Commissioner of Planning and Building

SUBJECT:

Appeal to the Ontario Municipal Board
Committee of Adjustment Decision
C of A 'A' 47/11 W5
305 Matheson Boulevard East
South of Matheson Boulevard East, west of Kennedy Road
Owner: 2030509 Ontario Inc. ABC Montessori School
Ward 5

RECOMMENDATION:

That the Report dated May 10, 2011, from the Commissioner of
Planning and Building regarding the appeal filed by Legal Services
by letter be continued and that Legal Services, together with other
appropriate City staff attend the Ontario Municipal Board hearing
in support of the appeal of the decision of the Committee of
Adjustment under file 'A' 47/11 W5, 2030509 Ontario Inc. - ABC
Montessori School, granted on March 24, 2011, regarding the
property at 305 Matheson Boulevard East.

BACKGROUND:

On March 24, 2011, the Committee of Adjustment approved minor
variance application, 'A' 47/11 W5, to continue to permit the
operation of a private school on the subject property (as previously
approved pursuant to Committee of Adjustment Decision
File 'A' 53/06); whereas Zoning By-law 0225-2007, as amended,
does not permit such a use in an "E2-1" (Employment Exception
Zone), and being located within the Lester B. Pearson International
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Airport (LBPIA) Operating Area Restrictions identified on
Schedule 2.1.23 in this instance.
Background information is provided in Appendix 1.
COMMENTS:

The private school was previously the subject of minor variance
applications in 2000 and 2006, as well as appeals to the Ontario
Municipal Board. The most recent application before the
Committee of Adjustment (file 'A' 47/11 W5) was to continue to
permit the operation of a private school on the subject property
until more suitable premises are found. The Planning and Building
Department is of the opinion that sufficient time has been provided
to the operator to allow the private school to relocate outside of the
Airport Operating Area. Therefore, this Department recommended
that the variance application be refused on the basis that the
request to continue to permit a private school use on the subject
property does not maintain the general intent and purpose of the
Official Plan or the Zoning By-law, is not minor in nature, nor
desirable for the appropriate use of the land.
Official Plan
The subject property is designated "Business Employment" under
the Gateway District policies of Mississauga Plan, which allows
for an integrated mix of employment activities inclusive of
manufacturing, assembling, processing, fabricating, research and
development, accessory sales and service, warehousing,
distributing and wholesaling, mainly within enclosed buildings. A
private school is a community use that is permitted in all
designations, except Greenbelt. However, since the subject
property is located within the LBPIA Operating Area [30-35
NEP (Noise Exposure Projection)/NEF (Noise Exposure Forecast)
composite noise contours], the Aircraft Noise policies of
Mississauga Plan also apply. Policy 3.11.2.1.6 of the Aircraft
Noise policies states that "New development and redevelopment or
infilling for hospitals, nursing homes, daycare facilities and public
and private schools within the LBPIA Operating Area will not be
permitted as a principal or accessory use." Therefore, a private
school use on the subject property is not permitted and does not
maintain the general intent and purpose of the Official Plan.
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With respect to the proposed new Mississauga Official Plan, which
was endorsed by Council on September 29, 2010, the subject
property continues to be designated as "Business Employment"
under the Gateway Employment Area policies and located within
the Airport Operating Area. Policy 6.9.2.4 of the Aircraft Noise
policies continues to prohibit new development and redevelopment
or infilling for private schools within the Airport Operating Area as
a principal or accessory use. Therefore, the proposal does not
maintain the general intent and purpose of the Council endorsed
Mississauga Official Plan.
Region of Peel Official Plan
We note that Region of Peel staff did not object to the most recent
variance application as Peel Regional Council adopted an
amendment to the Region's Official Plan (ROPA 22,
Transportation Policies) on November 19, 2009 by
By-law 108-2009. This amendment removed the restriction on
sensitive land uses within the Airport Operating Area and replaced
it with a policy that allows the local municipalities to permit
sensitive land uses subject to the following:
•
•

•
•
•
•

That such exceptions are limited to redevelopment of existing
residential uses and other sensitive land use;
Such exceptions prohibit, above the 35 NEF/NEP contour,
redevelopment or infilling of new sensitive land uses such as
(but not limited to) daycare facilities and public and private
schools in this instance;
Development proponents demonstrate that there will be no
negative impacts to the long-term function of the airport;
That cities such as Mississauga define areas to which the
exception apply;
Ministry of the Environment (MOE) acoustical design
standards are met; and
Development proponents may be required to demonstrate that
proposed new sensitive land uses are appropriately designed,
separated and/or buffered from major facilities to prevent
adverse effects from noise and other contaminants and
minimize risk to the public health and safety.
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The Region recommended that the Committee consider the
comments from the City of Mississauga's Planning and Building
Department in this regard.
ROPA 22 indicates that the municipality will define the areas
where the exception for sensitive land uses applies. Under the
proposed new Mississauga Official Plan, permission for sensitive
land uses including public and private schools may be permitted
within the Malton, Meadowvale Village and East Credit
neighbourhoods inside the Airport Operating Area on an individual
basis below the 35 NEP/NEF composite noise contour. In
addition, an accessory daycare to an employment use may be
permitted within both the Gateway and Airport Corporate Centre
Character Areas below the 35 NEP/NEF composite noise contour,
but this permission does not extend to the Gateway Employment
Area or to public and private schools.
Zoning By-law
The subject property is zoned "E2-1" (Employment Exception
Zone). The applicable zone provisions permit a variety of business
activities, inclusive of office, commercial uses, motor vehicle
service, hospitality associated uses and other uses. A private
school is not a permitted use. Further, the subject property is
located within the LBPIA Operating Area Restrictions identified
on Schedule 2.1.23 of Zoning By-law 0225-2007, as amended,
which does not permit a private school use. Therefore, a private
school use on the subject property does not maintain the general
intent and purpose of the Zoning By-law.
Four Tests of a Minor Variance
An application for a minor variance from a Zoning By-law must
meet all four tests established under the Planning Act, namely, the
application must: maintain the general intent and purpose of the
Official Plan; maintain the general intent and purpose of the
Zoning By-law; be desirable for the appropriate development or
use of the land; and, be minor in nature. Failure to satisfy just one
of these tests is fatal to the application.
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The Committee of Adjustment considered the submissions put
forward and was satisfied that the amended request is a desirable
use for the subject property. The Committee indicated that they
have had an opportunity to re-visit the site and noted that there are
other schools and daycare facilities within the vicinity that are also
located within the LBPIA Operating Area. The Committee
indicated that to uproot the school to another location would have a
negative impact on the community. The application was approved
subject to the condition that the decision is personal to "ABC
Montessori School" and shall be in effect so long as the subject
premises are leased and/or occupied by the same.
OMB Appeal
The Committee of Adjustment's decision to approve the variance
was to be final and binding on April 20, 2011. Based on Council
endorsed protocol, the Planning and Building Department will
prepare a Corporate Report to the Planning and Development
Committee recommending that the City appeal a decision of the
Committee of Adjustment, when in this Department's opinion, the
Committee's decision does not maintain the general intent and
purpose of the Official Plan. Accordingly, the Planning and
Building Department requested that Legal Services prepare the
appropriate Notice of Appeal to the Ontario Municipal Board
(OMB) and have filed a "placeholder" appeal prior to the appeal
period expiring and pending further instruction from Council.
FINANCIAL IMPACT:

Not applicable.

CONCLUSION:

The minor variance approved by the Committee of Adjustment
under file 'A' 47/11 W5, does not maintain the general intent of the
Official Plan or the Zoning By-law, is not minor in nature and is
not desirable for the appropriate use of the land.
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Committee of Adjustment Decision 'A' 47/11
Land Use Map
Zoning Map
Aerial Photograph
General Context Map

Edward R. Sajecki
Commissioner of Planning and Building
Prepared By: Stephanie Segreti, Committee of Adjustment
Planner
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