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April 24, 2007

TO:

Planning and Development Committee
Meeting Date: May 14, 2007

FROM:

Edward R. Sajecki
Commissioner of Planning and Building

SUBJECT:

Appeal to the Ontario Municipal Board
Committee of Adjustment Decision
C of A ‘A’ 083/07 W9
The Erin Mills Development Corporation
2915 Argentia Road
South of Highway 401,
east of Winston Churchill Boulevard

‘A’ 083/07 W9

Ward 9

RECOMMENDATION:

That the appeal filed by Legal Services by letter be continued and
that Legal Services, together with other appropriate City staff
attend the Ontario Municipal Board hearing in support of the
appeal of the decision of the Committee of Adjustment under file
‘A’ 083/07 W9, The Erin Mills Development Corporation, granted
on March 8 2007, regarding the property at 2915 Argentia Road.

BACKGROUND:

On March 8, 2007, the Committee of Adjustment considered minor
variance application, ‘A’ 083/07 W9 to permit the retail sales of
vehicles; whereas By-law 5500, as amended, makes no provisions
for the retail sales of vehicles in an “M1-1775” (Industrial) zone in
this instance.
Background information is provided in Appendix 1.
In accordance with the City’s Corporate Policy and Procedures for
Appeals of Committee of Adjustment Decisions, the Planning and
Building Department will recommend to the Planning and
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Development Committee that the City appeal a Decision to the
Ontario Municipal Board in circumstances where:
1) There is a difference in planning opinion between the
Committee of Adjustment and the Department with respect to
whether a Decision maintains the general intent and purpose of
the Official Plan; or
2) A Decision could have significant impacts, broader
implications, and/or set an undesirable precedent with respect
to the interpretation of the Official Plan or Zoning By-law in
the context of other development applications/matters being
considered by the City or in the context of where it is believed
that there is an error of law in the Decision.

COMMENTS:

The authorized agent indicated that he is proposing an automobile
leasing and wholesale business with ancillary retail sales from Unit
1 of the existing industrial building. He advised that he is
currently operating an identical business at 3995 Sladeview
Crescent, Unit 1 for which he had previously received a minor
variance to permit the use under file ‘A’ 196/01 W8. It was
explained that he has outgrown that facility and is looking to
relocate to a larger location including increasing the number of
staff from 7 to 10. The agent further noted that it is his intent to
house approximately 30-50 cars entirely within the unit of which
approximately 10-20 per month would be sold at retail. No
automobile repairs would be conducted on site.
The current operation at 3995 Sladeview Crescent is located on
lands designated “Business Employment” and zoned “M1-1349”
and “M2-1335” (Industrial), which do not permit the retail sales of
vehicles. In commenting on the original variance request under
file ‘A’ 196/01 W8, staff failed to note that the proposal was in
contravention of the Official Plan at that time. While the general
“Business Employment” policies in City Plan, at the time allowed
Arterial Commercial Uses, which in turn permitted vehicular sales,
rentals and repairs, the Business Employment policies in the
Western Business Park District specifically excluded arterial
commercial uses. The variance application for the use was

Planning and Development Committee

-3-

File: ‘A’ 083/07 W9
April 24, 2007

granted by the Committee in May 2001 for a temporary period of
two (2) years and again in January 2004 for a further three (3)
years under file ‘A’ 19/04.
With respect to the subject variance application under file
‘A’ 083/07 W9, the Planning and Building Department
recommended that the variance application be refused on the basis
that it does not maintain the general intent and purpose of the
Official Plan or the Zoning By-law, is not minor in nature nor is it
desirable for the appropriate use of the land.
Official Plan
The subject property is designated “Business Employment” which
permits an integrated mix of business activities, including
manufacturing, assembling, processing, fabricating, research and
development, sales and services, warehousing, distributing and
wholesaling. The current polices do not allow for the retail sales
or leasing of vehicles. The general intent of the Business
Employment policies is to ensure that certain lands, specifically
those within proximity to highways and major access routes, and in
which the area is characterized by a prestigious employment
image, are dedicated and preserved for higher order industry and
employment. The proposed retail operation does not maintain the
general intent and purpose of the Official Plan.
Zoning By-law
The subject property is zoned “M1-1775” (Industrial) which
permits the use of the lands, building or structure for the purpose
of manufacturing, or industrial undertakings that are conducted
within enclosed buildings or structures including storage
warehouses, research establishments, and automobile repair
garages in which no automobile body repairs are performed. The
zone provisions do not allow for the retail sales or leasing of
vehicles. Any building or unit greater than 170 m2 (1,830 sq. ft.)
containing a permitted use may use a maximum of 15% of the
gross floor area for accessory retail sales and accessory retail
display of products provided that such sales and display are
accessory to the principal manufacturing or industrial undertaking
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and that products be contained wholly within the enclosed building
or structure. Notwithstanding the above, the Zoning By-law
provisions specifically stipulate that the allowance for 15% of the
gross floor area to be used for accessory retail and display of
products does not apply to motor vehicles, manufactured, repaired
or distributed at wholesale from the premises. The general intent
of the Zoning By-law is to ensure that lands are maintained for
higher order industry and employment. The proposed retail
operation does not maintain the general intent and purpose of the
Zoning By-law.
Four Tests for Minor Variances
An application for a minor variance from a zoning by-law must
meet all four tests established under the Planning Act, namely: the
application must meet the general intent and purpose of the official
plan; the application must meet the general intent and purpose of
the zoning by-law; the application must be desirable for the
appropriate development or use of the land; and, the application
must be minor. The failure to satisfy just one of these tests is fatal
to the application.
The Committee of Adjustment considered the submissions put
forward and was satisfied that the request was desirable for the
appropriate temporary use of the property, maintained the general
intent of the current Official Plan and Zoning By-law and is minor
in nature. The application was approved for a temporary period of
five (5) years subject to the condition that the decision be made
personal to “Yorkville Auto Leasing and Sales”; that there shall be
no outdoor storage or display of vehicles being offered for lease,
wholesale or retail sale; and that there shall be no retail sales
signage permitted on site for the subject business operation. It is
noted, however, that the Committee’s decision does not restrict the
retail sales of vehicles to being accessory to the wholesale and
leasing business.
OMB Appeal
The Committee of Adjustment’s decision to approve the variance
was to be final and binding on April 5, 2007. It was the opinion of
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this Department that the Committee’s decision should be appealed
by City Council to the Ontario Municipal Board (OMB).
Accordingly, the Planning and Building Department requested that
Legal Services prepare the appropriate Notice of Appeal to the
OMB and file a “place holder” appeal prior to the appeal period
expiring pending further instruction from Council.
CONCLUSION:

The minor variance approved by the Committee of Adjustment
under file ‘A’ 083/07 W9, does not meet the general intent of the
Official Plan or the Zoning By-law, is not minor in nature and is
not desirable for the appropriate use of the land. Given that the
intent of the Business Employment policies is to dedicate and
preserve land for higher order industry and employment, we have
concerns that this approval by the Committee of Adjustment will
have broader implications and could set an undesirable precedent.
Although the authorized agent testified before the Committee of
Adjustment that the majority of transactions for the business are
for leasing and wholesaling, the act of leasing a vehicle is
indecipherable from retailing as they functionally operate in the
same manner. While it is recognized that a limited amount of
accessory retail sales is permitted in an “M1-1775” (Industrial)
zone, the provisions of the Zoning By-law specifically exclude any
accessory retail sales related to motor vehicles manufactured,
repaired or distributed at wholesale from the premises.

ATTACHMENTS:

Appendix 1 – Committee of Adjustment Decision ‘A’ 083/07
Appendix 2 – Land Use Map
Appendix 3 – Zoning Map
Appendix 4 – Aerial Photograph
Appendix 5 – Unit Location Map
Appendix 6 – General Context Map
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